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IN THE 
Supre~e Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2743 
UNEMPLOYMENT COMPENSATION CO~U.USSION 0~, 
VIRGINIA, Appellant, 
versus 
L. E. COLLINS, Appellee. 
PETITION FOR APPEAL. 
To the llonorable Chief Justice and Justices of the Stipr.eine 
Co1trt of Appeals of Virginia: 
Your petitioner, Unemployment Compensation Commission 
·of Virginia, respectfully represents unto the Court that it is 
.ag·grieved by a final decree of the Law and Equity Court of 
;the City of Richmond, Part Two, rendered against your pe-
titioner on the 12th day of April, 1943, in a certain statutory 
·proceeding by way of a petition to that .Court from a de-
cision of Jno. Q. Rhodes, Jr., sole Commissioner of the Un-
iemployment Compensation Commission of Virginia, which 
proceeding, and the decision of said Commissioner, was under 
the provisions of Section 7(a) of the Virginia Unemployment 
Compensation Act, as amended, being Section 1887(99)(a) of 
the -Code (Michie 's) for 1942. 
A transcript of the record in the trial Court with the ex-
hibits filed therewith, is herewith presented.. The appellant 
in this Court was the defendant in the lower court. . 
'The Unemployment Compensation Commission of Virginia 
2 Suprem~ Court of Appeals of Virginia 
is a one-man Commission, and we will, the ref ore, ref er to 
its decision in this case as the decision of the Commissioner. 
I. 
~ 
JURISDICTION OF THIS' COURT. 
This is a proceeding under Section 7 (a) of the tr nemploy-
ment Compensation Act (Code Section 1887(99)(a)) which 
expressly confers jurisdiction on this court in the •Ylfol-
2* lowing language: 
'' An appeal may be taken from the decision of such eourt 
to the Supreme Court of Appeals, in conformity with general 
law governing appeals in equity cases, and without regard 
to the amount involved. In any such proceedings for judicial 
review, the Commission shall be represented by the Attorney 
General.'' 
II. 
PROCEEDINGS IN THE LO"WER TRIBUNALS. 
The case arose under the provisions of .Section 1887 ( 99) (a) 
of the Code for 1942, upon the motion of the Commission. 
The object of the proceeding· was to determme the status 
under the Unemployment Compensation Act of Virginia of 
the appellee, L. E. Collins, and especially to determine whether 
or not at any time since December 31, 1940, said Collins 
has been an employer within the meaning of that term as 
defined in the Unemployment Compensation .Act. The hear-
ing before the Commissioner was had on August 18, 1942, 
after due notice as required by the Act, and the Comm_is-
sioner handed down his decision on October l, 1942, in whicb 
he held that Collins was an employer during the calendai· 
years of 1941 and 1942. From this decision Collins filed 
his petition :for review in the Law and Equity Coutt of the 
City of Richmond, Part Two. 'The Commission filed its an-
swer· including as a part thereof the transcript of the testi-
mony taken before the Commissioner, the findings of fact, 
and the decision of the Commissioner, and ihe exhibits in-
troduced in evidence before the Commissioner. To this an-
swer the petitioner Collins replied generally. T~e lowHr court 
reversed the Commissioner hy its decree of Aptil 12, 1942 (M. 
R., p. 19), from which decree this appeal is sought. 
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III. 
ISSUES. 
The issues in this proceecling ·are : 
341i *1. ·whether or· not the service performed by one 
George T. Hester for Collins during the year 1941 comes 
within the exclusion provision contained in the Act, which is 
found in the 1942 Code of Virginia, Section 1887(94)(j)(6) 
(A) (B). 
2. Whether or not the service performed by one Peermun 
Ayers. for Collins during the year 1942 comes within the same 
exclusion provision. 
Said ·exclusion provision reads as follows: 
(6) "Services performed by an ind1.vidual for remuneration 
shall be deemed to be employment subject to this chapter 
unless: 
"(A) such indivdual has been and will continue to be free 
from control or direction over the performance ·of such serv-
ices, both under his contract of s~rvice and in fact; and . 
'' '(B) such servic·e is .either outside the usual course of the. 
business for which such sei-vice is performed, or that such 
service is performed outside of all the places of bnsiirnRs of 
the enterprise for which sttch service is performed; or such, 
individual, in the performance o~ such service, is engaged in 
an independently established trade, occupation, profession or 
business.'' 
As we understand it there is no dispute concerning the 
fact that if Hester and Ayers, or either of them, were in the 
employment of Collins, then the helpers of Hester and .Ayt:~rs 
were likewise in employment, under the provisions of the last 
sentence of 18ection 2{h) of the Act, Se·ction 1887'( 94) (h) of 
the 194·2 Code. Nor is it d~spnted that the total number of 
employees would then be e1ght ·or more for the statutory 
period of twenty weeks. In short, there are but two que.s-
tions to be answered in ·this proce·eding·: 
1. Was Hester _in the employment of Collins? 
2. Was Ayers in tl1e · employment of Collins? 
If it is determined that Hester was· in the employment of 
Collins, then Collins has been a liable e~rployer since Janu-
ary 1, 1941. 
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4 • *If it is determined that Hester was not in the em-
ployment of Collins, but that Ayers was in his empw~ 
ment, then Collins has been a liable employer since J anuar) 
1, 1942. . . 
If it is determined that neither Hester nor Ayers were iu 
the employment of Collins during 1941 or 1942, then the judg-
ment of the lower court should be upheld. 
The last sentence of Section 2 (h) reads as follows: 
'' Each individual employed to perform or to assist in per-
forming the work of any ag·ent or employee of an employing 
unit shall be deemed to be employed by such employing unit 
for all the purposes of this act, whether such individual was 
hired or paid directly by such employing unit or by such 
agent or employee, provided the employing unit had actual 
or constructive knowl~dge of such work.'' 
Section ~(i) (1) of the Act reads as follows: 
'' 'Employer' means : 
"Any employing unit which for some portion of a day, but 
not necessarily simultaneously, in each of twenty different 
weeks, ·whether or not such weeks are or were. consecutive 
within either ·.the current or the preceding calendar year, has 
or had in employment, eight or more individuals, irrespective 
of whether the same · individuals are or were employed in 
each such day. ''-Code Section 1887(94) (i) (1). 
IV. 
DECISION OF TRIAL COUR.T. 
The trial court, for the reasons set forth in a memorandum 
by the court dated February 10, 1943, and which is by refer-
ence made a part of the decree, held that L. E. Collins was 
not, during either of the years 1941 or 1942, an employer under 
the Virgfoia Unemployment Compensation Act ; that Collins 
should not be required to file payroll· reports and pay con-
tributions for said years; that the order entered by the Com-
missioner on October 1, 1942, b.e rev~rsed and that judgment 
be entered for Collins and against the Commission. The de-
cision of the trial court seems to be ·based upon the 
5* conclusion that (1) there was no evidence of ·fraud- on 
the part of Collins, (2) both Hester and Ayers were free 
from any control by Collins, (3) both Hester and Ayers were 
engaged in independently established businesses, and ( 4) the 
Unemployment Comm: of Va. v. L; K 'Collins. 5 
~' findings of fact'' of the Commissioner numbered 2 to 6 in· 
elusive were either conclusions of law or :findings of fact with-
out evidence to support them.. 
v .. :' 
.A.SSIGNME:NTS. OF ~RROR. 
. ' ~ -. 
Petitioner a~signs the f oUowing .. errors: 
1. The ·court erred in reversing: and setting aside the de-
.cision of the Commissioner and in rendering judgment against 
the Commission. . 
2. The Court erred in failing to hold that George T. Hes-
ter and said Hester's helpers were in the employment of L. 
.E. Collins, and in failing to hold that said Collins was an em-
ployer during the year 1941. · 
3. The Court erred in failing to hold that Peerman Ayers 
. .and said Ayers' helpers were in the employment of L. E. 
Collins and in failing· to hold that said Collins w.as an em-
ployer during the year 19"42. . 
4. The Court erred in holding that '' :findings of fMt'' .of 
.the Commission numbered 2 to 6, i:nclusiv~, were either c.on-




'The following taken from the decision of Commissioner 
Rhodes is, we think, a fair statement of the facts J.n this 
case.: 
.6*' ~,' Summarizing the record as a whole., it appears ;t,bat 
Collins was an employer prior to 1940, and was released 
f roon liability as of January 1, 1940. His liability was estab-
lished on account of his employment record in the business 
<>f ,manufacturing and marketing lumber from timber owned 
hy him. The evidence reveals that Collins resumed his lum-
ber business during the year 1940 but did not employ as many 
as eight individuals for the statutory period of twenty weeks 
during that year. . · 
"In·the year 1941, and prior to July first, Collins continued 
the operation of his lumber business "for a period of seven-
te_e~ o! :-eig~teen weeks, and .during each week had eight .Qr 
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more individuals in his employment. As of J uzy first, Col· 
lins entered into the following agreement with one George 
T. Hester, which is in words and .figures as follows: 
'' 'This contract made at Penola, Virginia, this first day 
of July, 1941, between L. E. Collins of first part and George 
T. Hester of second part. First, L. E. Collins does sell to 
George T. Hester one Lane sawmill complete with one In-
ternational power unit for the sum of fifteen hundred dol-
lars ($1,500) of which one hundred dollars ($100) cash is 
paid, balance to be paid in equal payments of one hundred 
dollars ($100) a ;month until paid with six per ·cent (6%) 
int~rest; said L. E. Collins is to retain title of same in event 
said George T. Hester fails to pay for the mill or keep up 
the payments after six months the_ mill shall be returned to 
said L. E. Collins without cost to him whatever. Any money 
having been paid shall be kept. 
" 'Said George T. Hester agrees to pay eight dollars ($8) 
stumpage for all timber cut. .Said L. E. Collins agrees to 
pay twenty dollars ($20) for the lumber manufactured ancl 
put on the yard of F. E,. Bowies or in the field near the mill 
as said L. E~ Collins may direct .. ' · 
'' Operating under this contract }Jester manufactured lum· 
her from timber owned and located on the lands of Collins, 
during which time Hester employed or utilized the services 
of eight or more individuals in each week for approximately 
six months. Hester, prior to the contractual arrangement 
'7* with Collins, had been in the •employment of .Collins as 
a foreman and sawfiler at a varying wage scale but not 
in excess of 35c per hour. 
'' The arrangement with Hester was ended the latter part 
of 1941, and Collins again reverted to his accustomed method 
of doing business and operated his lumber business, inde-
pendently of contractual arrangement with a second party, 
for a period of eighteen weeks, at which time he entered into 
a contract with one Peerman Ayers, which is as follows: 
'' 'This contract made this 2 day of May, 1942, between 
L. E. Collins of first part and Peerman Ayers of second part. 
Said L. E. Collins does ag-ree to rent one Frick Sawmill com-
. plete to Peerman Ayers _for the sum of fifty ·cents -($.50) per 
thousand; said rent to be paid weekly. 
'' 'Said Peerman Ayers agrees to cut, fell, manufacture 
and deliver that certain tract -of timber known as Palestine 
one mile southeast of Penola, estimated to be about one hun-
dred thousand feet; delivery to be made at Peno la, Virginia, 
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fpr w4ich he is to receive twelv~ q.qllars ($i~) per t4ou~anq.. 
" 'This contr~ct dqes not ~pply to ~ny ot~et tiµib~r.' 
'' .Ayers oper~ted µnqer .his cqnt~~act dµrh~g the ba}ance 
of 194~, qr ~ny,vay µntil recently, eµiployi11g Pr utHi~h1g t4e 
services of eight or more inpiyiduijls q.uring ea~4 we~lf~ Col-
lins h~d employeµ eight or ll}Ore men q.u!ing t4~ ejghtee~ 
weeks preceding t4e f.lrrangerilent with .Ay~rs .. Mr . .Ayers, 
prior to the contract, had been an emplqyee of Colliµs.'' 
Frolll the f qregoh1g smnmary of tl~e evidence, the Cpm-
missioner arrived at the following '' Findings of Fact'' num-
b~req i to 6, inclµsive: 
"1~ Collins was nqt an employer during the year 1949, 
8* ~'' 2. The contracts between Hester and Collins and 
Ayers l:)n¢[ Colllns were ag.rcements by !lester a11d Ayers 
to pe!f orm services for Collins. 
'' 3. The services performed by Hester anp. Ayers ~nil,~r. 
the contracts were exclusively for Collins and at the direc-
tio~ llnd unqer the act~fll cont~·ql of Collins; Collins has failed 
to show that such services were not pursuant to his dire~tion . 
nor free fr.om his control. 
'°'4.- The servic·es perfo1~med by Hester and Ayer~ wer~ not 
outside the usual course of Collins' business, it being clearly 
established that he is eJlg~ged in the ~usiness of m~nufor-
turing and marketing lumber. 
'' 5. The se1·vices p~rf orn1eif py :ij~st~r and Ayers were not 
performed outside all the places of busi~~ss of Collins, but 
were actually performed at his p}~c~& of hq.siness. 
'' 6. Neither Hester nor .i\.y~rs, in th~ perf Q:v:µ1.a11e~ of the 
servic~s under ~~ch contrl}.cts, wer.e e:qg~geq. in an independ-
ently established pu~ip.~SE!. rr4eir seryic~s w~re actually lim-
ited and confined to Collin~, µe P.~ing the rn~ster of the situa-
tion and the only source of income to Hester and Ayers. Col-




1. Both lI ester aii4 Ay~rs f'er/(Jr,w,e4 S~rvi,oe fo·r. Collins: 
(a) By reference to the written contract between Heste1· 
and CQHi~s it 'YiH be ~e~dily E!~~n that the wr.iting, considered 
by itself, 1s not very enlightening. It merely states that Col-
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lins sells to Hester '' one Lane sawmill complete with one In-
ternational power unit'' for $1,500.00 and recites that $100.0v 
in cash has been paid and the balance is to be paid in in-
stallments of $100.00 each, and that title to the equipment is 
retained in .Collins. Hester agrees to pay $8.00 stumpage for 
all timber cut. Collins agrees to pay $20.00 for the lum-
9• ber manufactured and put on the ~yard of F. E. Bowies 
or in the field near the mill as Collins might direct. By 
examining the testimony as a whole it is reasonable to con-
clude that the understanding between Collins and Hester was 
that Hester was to cut and manufacture into lumber a 
boundary of timber owned by Collins for Collins, and that 
the timber should be cut and sawed in accordance with the 
inst~uctions laid down by Collins, and that the lumber should 
be delivered at a point designated by Collins. That consti-
tuted service by Hester for Collins. Collins was Hester's 
sole customer, which was in accord with the interpretation 
of the agreement by Collins. Thus we find this statement 
(M. R., p. 15) by Collins: 
'' Q. Who did he (Hester) sell the timber ( the word should 
be lumber) to f · 
"A. He sold it to me. That was what the contract told 
him to do.'' 
Hester testified as follows (M. R., p. 31): 
'' Q. You could do what you wanted to Y 
'' A. No I couldn't. 
'' Q. Who kept you from it? 
'' A. The contract kept me from it. 
"Q. The contract doesn't say anything about it. It says 
you cut the timber and get $20.00 a thousand for iU · 
'' A. Lots of times he would make me go back and do it 
over. 
·'Q. Who? 
'' A. 1\fr. Collins said I had to cut the timber clean. 
"Q. Yes, sir. Well, you sold your timber all to Mr. Col-
lins, sold lumber, and he told you what to do with the tops 
to the trees and to cle3:n up the woods. 
'' A. Yes, sir. 
'' Q. Did he tell you what size to cut? 
"A. He sent me an order. Lots of times I wouldn't se~ 
him for a week.'' 
10* ,e,On page 32 of the. re~ord we find the following: 
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'' Q. If you were your own boss why did Mr. Collins make 
you cut certain timber? 
'' A. It was according to the contract.'' 
We wish to call attention to the fact that Collins did not 
sell his standing timber to Hester. He actually agreed to 
pay Hester $12.00 per thousand for cutting the timber and de-
livering the lumber. The only property purported to be sold 
under the contract was the sawmill and accessory equipment. 
·.So, in fact, Hester spent the entire six months cutting and 
sawing timber owned by Collins, which constitutes service 
on the part of Hester for Collins. 
(b) With respect to Ayers, one does not have to look beyond 
the written contract (Exhibit C, M. R., p. 51) between·Collliis 
and Ayers to find that he was performing st~rvice for Collins 
for remuneration. The contract ·-provides: 
'' The said Peerman Ayers .agrees to cu~, fell,, manufacture 
.and deliver that . cel'tain tract of timber known as Palestine 
one mile southeast of Penola, estimated to be about one hun-
dred thousand feet, delivery to be made at Peno la, Virginia, 
for which he is to·· receive twelve dollars {$12) per thou-
sand.'' 
There certainly can be no question that Ayers agreed to 
,·ender services to Collins under his contract. 
Under Section 2(j)(l) of the Act, Code Section 1887(94) 
(j) (1), any service for remuneration constitutes employment. 
The section reads as follows : · 
'' 'Employment' means any service performed prior to 
January :first, nineteen hundred and forty, which was em-
ployment as defined in this section prior to such date, and, 
subject to the other provisions of this subsection, service per-
formed after December thirty-first, nineteen hundred and 
thirty-nine, including service in interstate commerce, per-
formed f'Or remrmeration or under any contract of hire, writ-
ten or oral, express or implied.'' 
11 * 192. The Burd~i is on Collins to Show That the Serv-
ices Performed for Him by Hester and .Ayets Comes 
yVithin the Exemption .frovisions of .Section 2(j}(6)(.A)(B) 
l()f lhe Act-Code Section 1887(94)(J){6){.A){Bj.: 
This court in the recent case of Life 0/fl,d Casualty Insurruece 
10 ~uprem~ C~m~ or A:ppefilS 0~ V~rgini~ . 
Crmip_q;p,y v~ Une1!iployrnent C.om,.pen.satirni 9orwrnjssipn of 
Virginia; 178 Va.•57, 16 S. E. (2df 36, s~W: 
'' The burden is upon the appellant ( Insurance Company) 
to show that the ~ervi~es rendered by them (Agents) for re-
munertition does 11ot c·onstitu~ 'e~ployment' ~nder the Act." 
And in the later cas.e of Unetn,ploynient Compen~ation CQ'J?.1,-
missjpn, of Virginiq, y. flarvey, 179 ya. 202, iS" S. E~ (2d) q~O, 
thi~ Court, in commenti.p.g on ·~ec~j~n 2(j)(6) of the Act, 
said: · · 
''Under this provision, 'Services perf 01med by an indi-
vidu~l fo~ r~muneration' s4al~ q~ presumed to b~ 'employ-
ment' ~-µbject to this act unless (i) tpe ~divi.dual w9rker 
is free 'from ~pntrol i11 fact a11q ~r~e fro~ tµe ~ight of con-
trol; and unless (B) t:f:te service is either outside the usual 
. course of the business for which it was performed, or is per 
forµied outside of th~ place of °Qusiness. of t~e e1~Jerpris~ f 01 
which it is p~rformep.; or the in¢liviµu~l worke~, in the p~r-
formance of the s~rvice, is engag~d in an independently e~ 
ta1:>lis~ed tr~qe, oc~{?-p~tion, b~siness or pr.of es~i<:m. 
· "It wHl be observed th~t tµ~ two ex~eptions (A) and (B) 
are 'in the conjunctive. The ref ore, "in order to be exemp1 
from the act, the alleged employer must show himself 'to be 
under poth exceptions. 
"Moreover, as w~ pointed out in Life and Casitalty Insitr- · 
ance Comp{J,'f{,Y v. Unemp~oyment Compensatior,, Commission, 
suprq, (178 Va., at pag~ 54~ lp S. E. 2d, at page 360), under 
this provision the bur~e~ is up.on the ,1Jeged e~ploye~ t9 
prove that he comes w1thm these exceptions and is not sub· 
ject tp th~ ~Gt." 
The Commiesioner held that Qollil}s 4~s f&iled to ~arry 
thi~ l:nrr4eii, ·~t~#°ng·: . · · · 
'' T4~ .etjg~11~e,. u~~d. as a ~a~j~ f.or the fi~cling~ pf f~ct, in 
zpy <>p~n~gn µqt pply 4i~clp$.~s a conmJ~t~ f~il~re to carry ~i!Gh 
burden, hut, on the other hand, tJ,ctu~lly ~Ii~clos~~ affirm~-
tively that Hester and Ayers were iri the employment 
lWt of CQ~lins. . Tp~y *w~re prppucipg for Collins in ~~­
corp.~nce with bi~ p.lap. of ppernt10n~:'' (:M:. tt., p. 58.) 
In order tq st1ppessfq.!ly ~~!rY this l>1:1rd~n Co~liµs ~u~t 
show affirmatively that: 
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· 1. Hester and Ayers in the performance of their services 
for Collins were free from control or direction of such service, 
both under their contracts of service and in fact; and, 
2. Such service was either outside the usual course of the 
business for which such service was performed, or that such 
service was performed outside of an the places of business 
of the enterprise for ,vhich such service was performed; or, 
3. Hester and Ayers, in the performance of such service, 
were engaged in an independently established trade, occupa-
tion, profession or business. 
Reverting to number 1, Collins is not only required to show 
that Hester and Ayers were actually free from his control 
and direction, but he must show that the right of control did 
not exist,. even though he has proved that he has exercised 
1io control-Unemployment Co1npensation Commission of 
TTirginia v. Harvey, supra. The statute looks to the power 
exercisable in the future. Thus, where the employer has the 
power to terminate the contract immediately without liability: 
it is certain that he bas almost unlimited power to condition 
the continuance of the relationship of submission by the 
worker to any instructions the employer might g·ive. This 
is the essence of control in fact. 
The contract between Collins and Hester shows on its faco 
that Collins could terminate it at will. There is no limitation 
prescribed in the contract. The authorities seem to support 
the assertion that service under such a contract is subject 
to control. The principles of law relating· to the right to 
exercise the power of control and the power of discharge are 
adopted by this court in the case of Texas Company v. Ziegler, 
177 Va. 557, 14 S. E. (2d) 704. In fact, it was on this point 
of the power to discharge that the Court distinguished the 
Texas Company case from the case of Griffith v. Electrolux 
Corporation, 176 Va. 378, 11 S. E. (2d) 644. The court s~id: 
13~ •"In the latter case (Electrolux), the power of dis-
missal was not absolute; if it had been, the employer . 
would have had the rig·ht to require the employee to obey 
instructions.'' 
There are numerous authorities supporting the view ex-
pressed herein, but we will not burden this brief by citing 
all of the cases. However, we call attention to this statement 
found in 14 R. C. L., p. 72: 
''The power of an employer to terminate the employment 
at any time is incompatible with the full control of the work 
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which is usually enjoyed by an indep~ndent contractor and 
hence is considered as a strong circumstance tending to show 
the subserviency of the employee. lndeed, it has been said 
that no single fact is more conclusive, perhaps, than the un-
restricted right of the employer to end the particular service: 
whenever he chooses without regard to the 1inal result of the 
work itself.'' 
The late Mr. Justice Cordoza in the case of the matter of 
Glielmi v. Netherland Dairy Company, 254 N. Y. 60, involving 
a claim for Workmen's Compensation by a milk driver, whose 
contract could be terminated at will, said: 
"If he does anything at variance with the will of his em-
ployer, its policy or preference, he knows that his contract 
of employment may be ended over nig·ht. He is bound hand 
and foot as long as he works the route at all, his freedom 
is an illusion and his independence but a name.'' 
We submit that Collins has failed to produce a fragment 
of evidence to show that he could not have severed his re-
lationship with either Hester or Ayers instantly. The bur-
den rests on Collins to show otherwise. 
The evidence shows absolute control. On page 21 of thP 
record we find these questions to Collins: 
·' Q. How often do you go into the woods to inspect thest.• 
operations that are conducted by Mr. Hester and 1\fr. Ayers f 
'' A. I don't g·o in there at all except to see *that the 
143 contract is carried out. 
'' Q. No instructions at all T 
"A. No more than what the contract calls for." 
On page 31 ·of the Record, we find Heste1~ testifying as fol-
lows: 
"Q. You could do what you wanted to? 
'' A. No, I couldn't. 
"Q. Who kept you from it? 
'' A. The contract kept me from it. 
"Q. The contract doesn't say anything· about it. It says 
you · cut timber· and get $20.00 a thousand for it. 
'' A. Lots of times he would make me go back and do it 
over. 
''Q. Who? 
"A. Mr. Collins said I had to cut the timber clean. 
"Q. Yes, sir. Well, you sold your timber aff to Mr. Col-
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lins, sold lumber, and he told you what to do with the top~ 
to the trees and to clean up the woods. 
"A. Yes, sir.'' 
On page 32 of the Record: 
'' Q. You did the same work after you made the contract Y 
"A. Yes, sir. · 
'' Q. You still did the same thing Y I thought you were the 
operator. You filed saws and did just exactly the same thing 
as you did before? 
'' A. No, I clidn 't exactly. I was my own boss and done as 
I pleased. o 
"Q. If you were your own boss, why did Mr. Collins make 
you cut certain timber? 
'' A. It was according to the contract.'' 
15* *Prior to the time Collins and Hester entered into 
the arrangement, Hester had been employed by Collins 
as a "foreman and saw.filer (M. R., p. 15) at 35c per hour". 
Ayers was a laborer who ''just worked around the mill'' (M. 
R., p. 19). It is inconceivable that Collins, a business man 
of success, vested these men, or either of them, with com-
plete independence in the cutting and manufacturing of his 
timber. That Collins kept a watchful eye on his operations 
in which he had his investment is a natural conclusion. It 
would have been contrary to ordinary business instinct for 
Collins to have entrusted the manufacture of his lumber with 
either of these men without retaining sufficient control over 
them to be able to guarantee the performance of the work 
according· to his own ideas. 
There is one reported case involving the unemployment 
compensation law that, although the facts are not stated as 
fully as one would wish, seems to involve a situation similar 
to the case now before this Court. We have reference to 
McKinley v. R. L. Payne db Son Lumber Comp(llrl,y (Arkansas), 
143 S. W. (2d), page 38. In that case the lumber company 
bad contracted with one George Bailey who was "just an 
ordinary lumber stacker''. Payne took the position that 
Bailey was an independent contractor, because he was paying 
Bailey by the job, pursuant to contract price, and Bailey had 
the power to hire a crew of assistants. .['he Court said: 
"'Vhile Mr. Payne calls Bailey an independent contrac-
tor, the evidence conclusively shows that he was a mere em-
}Jloyee, and that Payne had the right not only to control him 
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so as to prevent lumber being blocked, but had the right to 
discharge him.'' 
There are enough facts apparent from the foregoing case 
to justify the conclusion that the contract with Bailey, like 
the contracts here, was a .device to escape unemployment 
tax which, however,. failed to accomplish the result sought. 
There is no suggestion of fraud-merely an open and above 
board effort to create a legitimate situation that would re-
duce the overhead expense of operations. Granting· that Col-
lins acted in perfectly good faith and without any fraudu-
lent design, he, like Payne, did not create a relationship with 
either Hester or Ayers that would meet the requirements of 
the exemption provisions. 
16* *With respect to condition number 2, which has to 
be met by Collins, even though it is held that he has 
met condition number 1, we think it is self-evident that Col-
lins has failed to show that the services rendered by Hester 
and Ayers were outside the usual cours~ of business for which 
such services were performed. Collins was, and had beeu 
for years, engaged in the timber, lumber and sawmill busi-
ness. It was for his lumber business that he engag·ed these 
men. Nor were the services performed outside of all tlie 
places of business of the enterprise for which such services 
were performed. We know of no other way of treating a 
statute of this kind than to so hold. If A owns a piece of 
land and lets another a contract to cut and saw his timber 
at so much a thousand, it is A's op.eration and A's premises. 
The other party, under common law rules, may be an inde-
pendent contractor, but he is, nevertheless, on A's place of 
operation. The record is so clear on these two points that 
we will not discuss them further at this time. 
With respect to number 3, we deem it of special significance 
that the statute does not specify that the individual be en-
gaged in an independent business, but that he be engaged 
in an independently established business. The legislature 
cannot be accused of being guilty of considerable surplusage 
by using the word "established''. One who has an "inde-
pendently established'' business, has a business that he can 
operate without hindrance from any individual or force what-
soever. He must be free to operate his business as a fren 
lance and deal with such customers as he may desire to deal. 
with. He must have a business that he can dispose of at 
will. He must be the sole judge of who to hire, fire, buy his 
supplies and equipmnt from and to whom to sell his products. 
Collins has produced no evidence to show that either of these 
men were engaged in such a business; on the other hand, all 
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the evidence is affirmatively the other way. Neither Hester. 
nor Ayers possess any of the attributes of business men. They 
had no business before they contracted with Collins and none 
after the contracts with Collins were terminated. Neither 
ever es'tablished a business in his absolute right to do with. 
as he pleased. N e-ither could manuf actitre timber into 
17* lumber in. accordance with his own ideas and sell the 
manufactured *product to any person of his selection. 
Individuals who are in an independently established bit-siness 
do what they want to do and not what they a·re told to do. 
3. The Findings of Fact A.re Conclusive: 
We have already, under Section VI, set forth the Commis-
sioner's :findings of fact. In Code .Section 1887(99)(a) it is 
stated: 
~'In any judicial proceeding under this· section, the find-
ings of the Commission as to the facts, if supported by the 
evidence and in the absence of fraud, shall be conclusive, aud 
the jurisdiction of said court shall be confined to questions 
of law." 
Statutes similar to the foregoing have been frequently con-
strued by this Court and other Courts. This provision is 
closely analogous to Section 1887(61) of the Workmen's Com-
pensation Act of Virginia, which provides as follows: 
'' An award * '"' * sl1all be conclusive and binding as to all 
questions of fact.'' 
~his provision was construed by this Court in Stonega Coke 
and Coal Co11ipa1iy v. Sutherland, 136 Va. 489, 118 S. E. 133, 
as follows: 
"In the absence of fraud, the findings of fact by the Com-
mission . are not subject to review. It is the sole judge of 
the facts established by the evidence and neither evidence 
adduced before it nor any other evii{ence can be introduced to 
impeach or qualify the facts f ouild by it.'' 
Other Virginia cases adhering to the same doctrine are 
Scott County School Boat·d v~ Carter, 156 Va., 815, 159 S. E. 
115; Blair v. Buchanan Coal Corpora.tion, 171 Va. 102, 198 
S. E. 491; The American Furnitu,re Company v. Gi·aves, 141 
Va. 1, 126 S. E. 213; Van Sa1it v: Sofithern Binding Co., 143 
Va. 244, 129 S. E. 268; National Surety Co. v. Rountree, 152 
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Va. 150, 147 S. E. 537; Burleson v. Stefrl'nian Coal Corpora~ 
tion, 145 Va. 79, 133 8. E. 663. 
Cases involving unemployment compensation acts 
1s• are: Boynton Cab Go·ni.pany v. Geise *(Wis.), 296 N. 
W. 630; Unemployrnent Compensation Commission v. 
Avent (Miss.), 4 So. (2d) 296; In 1·e Morton JN. Y.), 30 N. 
E. ( 2d) 369 ; Donald Q. Jordon v. U ne-niployment C ompensa-
tion Commission (Mont.), 136 Pac. (2d) 5.26, decided April 
20, 1943, and reported in Commerce Clearing House Serv-
ice, Report No. 526, May 5, 1943, page 29,509, Art. 8070. 
The latter (Montana) case, commenting on a statutory 
provision identical with the provision quoted above, con-
tains this language : 
''No fraud is charged and the question before the district 
court and before this court is whether the findings of the 
Commission were 'supported by evidence'. Both parties agree 
that by 'evidence' is meant not a mere scintilla but substan-
tial evidence-' such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion' ( Consoli-
dated Edison Co. v. National Labor Relations Board, 305 U. 
S. 197, 83 L. Ed. 126, 59 S. Ct. 206) ,-' enough to justify, if 
the trial were to a jury, a refusal to direct a verdict when 
the conclusion sought. to be drawn from it is one of fact for 
the jury.' (National Labor Relations Board v. Columbian 
Enameling and Stamping Co., Inc., 306 U. S. 292, 83 L. Ed. 
660, 59 S. Ct. 501. 
'' But that means only that the court must find that the 
evidence sustaining the findings is substantial and not that in 
its opinion the evidence contra is less substantial or does not 
pi·eponderate against it. By the words of the statute the 
courts are precluded from considering the preponderance of 
evidence ; for when the evidence is conflicting and is sub-
stantial on both sides, the Commission's finding·s of fact either 
way are obviously 'supported by evidence' and are therefore 
conclusive upon the courts. As suggested in the last case 
citerl above the Commission's findings of fact, like a. jury·'s 
verdict, need not necessarily be supported by what the court 
considers a preponderance of the evidence, for that would be 
to substitute the court's view of the evidence for that of the 
Commission or of the jury. 
"It will be noted further that the Act expressly limits the 
jurisdiction of the courts to questions of law. Whether there 
is substantial evidence to sustain the Commission's de-
19* cision is a *question of law, but it is not a question of 
law whether the .Commission decided the question of 
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fact according to. the preponderance of the evidence. Thus 
the sole question for the court with relation to the evidence 
is one of law, namely, whether the findings are supported by 
substantial evidence, regardless of whether there is also sub-
stantial evidence or even a preponderance of evidence to the 
contrary.'' 
It is respectfully submitted that the findings of the Com-
missioner are based _on evidence. The evidence, a~ pointed 
-0ut in the authoritie~ cited, does not have to be preponderant. 
It is sufficient if there is any credible evidence, even though 
reasonable minds might differ with r~spect thereto. Further 
excerpts from the record will not be: made here but we think 
the record, taken as a whole, reveals that (1) Collins had for 
years been engaged in the. timber and lumber business; (2) 
that he had been an: employer uncler the unemployment com-
pensation act; ( 3) as of January 1, 1940, he was released as 
.an employer by the Commission upon a representation of his 
.employment record filed by him with the Commission; (4} he 
did not employ the statutory number of workers during 1940 
to make him an employer during that year; (5) he employed 
.eight or more workers for almost twenty weeks during the 
first part of 1941, and then shifted his mode of operations by 
making· an arrangement with Hester; ( 6) as of the first of 
the year 1942, he reverted back to the mode of operations 
used during· the first eighteen weeks of 1941; (7) just before 
he had operated twenty weeks in 1942, he shifted his mode 
.of operations ag·ain by contracting with Ayers; (8) he was 
the sole customer of Hester and Ayers, having engaged each 
-0f them to cut timber, manufacture lumber and deliver the 
·lumber to him according to his direction; (9) both Hester 
:and Ayers ·were laborers working for Collins at the time ·he 
made his arrangements with them, and neither had ever 
earned more than 35c per hour; (10) both contracts could be 
ended instantly by Collins; (11) Collins could designate how 
the timber was to be cut, the t.ypes of lumber to be manu-
factured, and require that the woods be left in condition sat-
fafactory to him; (J 2) th,~ services of Hester and Ayers ware 
in the usual course of business of Collins; (13) all the 
20* services of Hester *and Ayers were performed on Col-
lins' land, among bis trees and at his place of business. 
All of these facts, we submit, are affirmatively shown in the 
record, alt110ugh the burden is on Collins to show the absence 
of such conditions. Moreover, as we have attempted bere-
tofore to point out, Collins failed to show that either Hester 
or Ayrer.s was ever engaged in an ii.nd.ependently .establisbed 
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business~ It would seem, therefore, that the Commissioner's 
findings and conclusions are supported by the overwhelming 
weight of the evidence. 
4. 1.'he Unemploy1nent Co1npe1isation Act Is Remedial 
Legisla-tion, and Mu.st Be Liberally Construed in Favor of 
the Condition Sought to Be Rernedied: 
The Unemployment Compensation Acts of the forty-eight 
states are uniform, subject to certain variations. They are 
patterned after the Federal Social ,Security Act relating to 
unemployment compensation, and each State Act necessarily 
coi1taius the minimum requirements laid down in the Fed-
eral Act. That the Act is remedial, designed for the pur-
pose of providing· a cushion for workers during involuntary 
unemployment, is obvious. The legislation was thought out 
and created during a period of industrial depression as a 
protection for wage earners. Insofar as we are informed, 
all remedial legislation must be construed liberally so as to 
accomplish the purpose for which such legislation was en-
acted. Again the unemployment compensation law is anal-
ogous to the Workmen's Compensation Act, which the Vir-
ginia Court has construed and consistently held to be highly 
remedial, although in derogation of the common law. This 
·Court, in several cases, Alexander v. 11:lcClelary, 167 Va. 199, 
188 $. E. 158; Campbell Cou-nty v. 1J1.essen,ger, 171 Va. 374, 
199 S. E. 511, and othexs, has held that the Workmen's Com-
pensation Act should be liberally construed in favor of the 
workmen. 
The Nebraska Supreme Court, in a recent case involving 
the unemployment compensation act of that State, said: 
'' This act must be so construed that its beneficial purposes 
may be effected." Brown v. Haith, 1 N. W. (2) 825. 
21 * ~In 25 R.' C. L. 1077, Art. 299, we find the law on this 
point digested as follows: 
'' A r~tnedial statute must be construed liberally so as to 
afford all the relief within. the power of the Court which the 
language of the act indicates that the legislature intended to 
grant.'' , · 
This Court, speaking throug·h l\fr. J ustfoe Eggleston, in 
the recent case of Unemployment Co1npensation Commission 
v. Louise B. Harvey, S'ltpra, said: 
Unemployment Comm. of Va. v. L. E. Collins. 19 
'' Although the unemployment compensation acts are of re-
cent origin, there are a great number of border-line cases, 
such as that before us, involving the question as to whether 
the relation of employer and employee exists under the vari-
ous statutes. Undoubtedlv the trend of the courts is to recog-
nize the beneficent purposes of the act and to hold the parties 
bound by them.'' 
5. The Helpers of Hester and Ayers Were in the Employ-
ment of Collins : 
If it is found that Hester and Ayers, or either of them, 
were in the employment of ·Collins, and their wages subject 
to payroll tax, then under the provisions of the last sentence 
of Section 2 (h) of the Act, all the men employed by Hester 
and Ayers would be in the employment of Collins, and their 
wag·es would be subject to payroll tax. The provision in 
Section 2(h) is as follows: 
"Each individual employed to perform or to assist in per-
forming the work of any agent or employee of an employing 
unit shall be deemed to be employed by such employing unit 
for all the purposes of this act, whether such individual was 
hired or paid directly by such employing unit or by such 
ag·ent or employee, provided the employing unit had actual 
or constructive knowledge of such work.'' Code Section 
. 1887 (94)(h). 
6. The Opinion by the Lower Court: 
The learned Judge of the lower Court handed down a 
written opinion which is made a part of the record. In that 
op~nion ( M. R., p. 66), it is stated that: 
22"" *'' The issue is : Were these writings fraudulent and 
Collins, Hester and Ayers engaged in a fraudulent 
schemeY'' 
The issue upon which the lower court decided this case is 
purely incidental to ~he real issues as already set forth in 
this petition. No effort was made by the State to prove that 
the writings resulted from a fraudulent scheme. The cir-
cumstances under . which Collins shifted his plan of opera-
tfons two successive times immediately before reaching an 
20 Supreme Court of Appeals of Virginia 
employment experience of twenty weeks naturally show tho 
purpose behind the plan, but it is not contended that the 
plan was fraudulent. Collins had the right to endeavor to 
conduct his business so as to legally avoid the payment of 
payroll tax. The point is, however, that even though his plan 
may have been absolutely legitimate and proper under the 
law, it failed to accomplish the result desired. We think that 
we have shown that Uollins has utterly failed to show that 
the services rendered for him by Hester and Ayers meet the 
tests set up in the exemption provision of the Act. That, we· 
submit, is the issue. 'l,he Commissioner has never alleged 
fraud on the part of ·Collins. We do not allege fraud. 
A careful reading of the opinion of the lower court dis-
closes that the provisions of Section 2(j)(6) (A) and (B) of 
the Act as already interpreted by this Court in the Life and 
Casualty Insurance case, 178 Va. 57, and the Harvey case, 
179 Va. 202, were .not applied to this case. The court has 
completely passed over that portion of the provision which 
requires that the services in order to be exempted must be 
'' outside the usual course of the business for which such serv-
ice is performed, or that such service is performed outside all 
the places of business of the enterprise for which such serv-
ice is performed". Collins never attempted to prove that 
he meets either of these tests. The evidence is affirmatively 
the other way. 
The court states in the opinion on pages 67 and 68 of the 
record that-'' these contracts empowered them (Hester and 
Ayers) respectively to engage in independently established 
businesses", but it is not stated that they actually did 
23* engag·e in an independently *established business. This 
conclusion by the court, we must respectfully submit, is 
clearly erroneous. Each contract made Collins the sole cus-
tomer. While it is conceivable that .under the common law 
rule of master and servant (which. rule it has been held by 
this court in Life and Casualty lnsi1,rance Co1npany v. Un-
enivloyment Compensation 00111,mission, supra, is not ap-
plicable to cases such as this one), Hester and Ayers might 
have been independent contractors, they certainly failed to 
attain the status of one engag·ing in an independently estab-
lished business. In the Life and Casualty case, 178 Va. 57, 
18 S. E. (2d) 390, this Court expressly stated that it agreed 
with the statement made by this Commission that: ~ 
''1Ve think that it is elemental that one engaged in an in-
dependent enterprise, business or profession has a p,ropri~:. · 
tary intPrest there.in to the extent that he can operate it 
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without hindrance from any individual or force wbat~o-
ever. * * • '' 
There is nothing more certain in this case than that neither 
.Hester nor Ayers could (1) select his own customers or (2) 
the type of lumber to cut. One engaged in an independently 
established business has the right to manage and operate his 
business, manufacture as he chooses, and sell to persons of 
his own selection. 
In the Court's written opinion (M. R., p. 68) this statement 
is made: 
'' The Court is of the opinion that in the ':findings of fact' 
so designated hy tha Commission in its opinion, those num-
bered 2 to 6 inclusive were either conclusions of law or find-
ings of fact without evidence to support them.'' 
"\Ve have in this brief endeavored to show that the record 
-0ontains sufficient evidence to support the Commissioner's 
.:findings and conclusions. We fail to see how one could with 
greater clarity express in language :findings of fact than in 
the instant case. Finding·s of fact are not supposed to be 
mere recitals of evidence, but deductions and conclusions 
based upon the evidence, which is exactly what the Commis-
sion's findings amount to. A legal conclusion is, we think, 
.an application of the law, as disting·uished from a :finding- of 
fact which is an application of the evidence. 
24* *VIII. 
PRAYER. 
Wherefore, for the errors above set forth, and other errors 
eontained in the said record and decree, your petitioner prays 
this Honorable Court that an appeal be granted it from the 
said final decree of the Law and Equity Court of Richmond, 
Part Two, and that said decree b~ reversed and set aside, 
and that this court will enter a :final decree in favor of your 
petitioner, sustaining and affirming the decision of the Com-
missioner above set forth. 
A copy of this petition which, with the record, was deliv-
ered to the Clerk of the Supreme Court of Appeals at Rich-
mond, on the 26th day of M&y, 1943, was mailed on the same 
date to Denny, Valentine and Davenport and to Berrrard 
Mahon, Esq., CoQ.Usel for the appellee, in accordance with 
Rul~ 9(4) .. 
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Petitioner adopts this petition as its opening brief, and de-
sires to state .orally the reasons for reviewing the decision 
complained of. ' 
Respectfully submitted, 
UNEMPLOYMENT COMPENSATION 
COMMISSION OF VIRGINIA 
By KENNETH C. P .A.TTY, 
.ABRilI P. STAPLES, 
Attorney General of Virginia, 
Richmond, Virginia, 
KENNETH C. PATTY, 
Assistant Attorney General of Virginia, 
Richmond, Virginia, 
Attorneys for Petitioner. 
Of Counsel 
I, Kenneth C. Patty, Attorney at Law, practicing in the 
Supreme Court of Virginia, do certify that in my opinion it 
is proper that the final decree and decision complained of in 
the foregoing petition should be reviewed by said court. 
KENNETH C. PATTY. 
Received May 26, 1943. 
. M. B. WATTS, Clerk. 




M. B. W. 
Pleas before the Honorable Frank T. Autton, .Tr .• Judl?e 
of the Law and Equity -Court 0£ the City of Richmond. 
Part Two, held £ or the sairl citv at the courtroom thereof 
in the City Rall on the 12th day 0£ April, 1943. 
Be it remembered that heretofore, to-wit: At a Law and 
Equity Court of the City of Richmond, Part Two, held on 
Unemployment Comm. of Va. v. L. E. Collins. 23 
the 31st day of October, 1942, came L. E. Collins, by coun-
sel, and filed herein a petition against the Unemployment 
Compensation Commission of Virginia, an instrumentaJity of 
the Commonwealth of Virginia, which petition is in the words 
and figures following, to-wit: 
'' Virginia : 
In the Law and Equity Court of the City of Richmond, 
Part II. 
L. E. Collins 
v. 
Unemployment Compensation Commission of Virginia. 
PETITION FOR REVIE.W. 
To the Honorable Frank T. Sutton, Jr., Judge: 
. The undersigned, L. E. Collins, respectfully begs leave to 
:file this his petition for review of the decision of the Unem-
ployment Compensation Commission of Virginia, rendered 
against him on the first day of .October, 1942, in the proceed-
ing instituted against him under Section 7 (a) of the Vir-
gfoia Unemployment Compensation Act as amended, and as 
the grounds upon which such review is sought he alleges 
as follows: 
page 2 ~ (a) That the Unemployment Compensation Com-
mission of Virg·inia erred in finding that the con--
tracts between Hester and Ayres and Ayres and Collins were 
agreements by Hester and Ayres to perform services for Col-
lins; and 
(b) That the Commission erred in finding that services were 
performed pursuant to such contracts or agreements. by Hes-
ter and Ayres for Collins, and under his direction and con-
trol, and in the usual course of Collins' business, and in the 
places of business of Collins ; and 
( c) That the Commission erred in its decision holding Col-
lins liable for contributions during the years 1941 and 1942, 
and directed him to comply with the laws, rules and reg11la-
tions pertaining to employing units under the Virginia Un-
employment Compensation Act. 
WHEREFORE, your petitioner respectfully prays that 
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this court review the decision of the said Unemployment Com-
pensation Commission of Virginia. 
Respectfully submitted, 
L. E. COLLINS, 
By Counsel. 
BERNARD MAHON, 
DENNY, VALENTINE & DAVENPORT, 
· Counsel. 
Legal and timely service of two copies of this petition is 
hereby accepted this 30th day of October, 1942. 
(Signed) JNO. Q. RHODES, JR., 
JOHN Q. RHODES, JR., 
Commissioner. 
page 3 } And on this day, to-wit: At a Law and Equity· 
Court of the City of Richmond, Part Two, held the 
31st day of October, 1942. 
L. E. Collins, plaintiff, 
against 
Unemployment Compensation Commission of.·Virginia, de-
fendant. 
PETITION FOR REVIE"W .. 
This day came L. E. Collins, by counsel, and moved the 
Court for leave to file his petition, the service of which was 
accepted py Unemployment Compensation Commission of 
Virginia on October 30th, 1942; upon consideration whereof, 
it is ordered that said petition be filed and the cause thh 
day be docketed by consent. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, Part Two, held the 6th day of Nq-
vember, 1942. · 
The respondent, Unemployment Compensation Commission 
of Virginia, an instrumentality of the Commonwealth of Vir-
ginia, by the Attorney General, reserving unto itself all just 
exceptions to the petition filed against it fu this cause, this 
day appeared and tendered its answer to said petition, along 
Unemployment Comm. of Va. v. L. E. Collins. ..25 
.with all documents and papers and a transcript of all testi-
mony taken in thi~ matter before the said Commission, to-
gether with its :findings o"f fact and decision therein, and asked 
leave to file the same, which leave of Court is hereby granted, 
.and said answer, and said other papers, are accordingly this 
day filed. 
page 4 } Virginia: 
In the Law and Equity Court of the City of Richmond, 
Part II. 
L. E. Collins, Petitioner, 
v. 
Unemployment Compensation Commission of Virginia, Re-
spondent. 
.ANSWE.R. 
To the Honorable Frank T. Sutton, Jr., .Judge of said Court: 
The answer of the Unemployment Compensation Commis-
sion of Virginia to a petition filed by L. E. Collins in the Law 
and Equity Court of the City of Richmond, Part II, against 
this respondent. 
Respondent, reserving unto itself the benefit of all just ex-
ceptions to said petition, for answer thereto, or to so much 
thereof as it is advised it is material it should answer, an-
swers and says: 
That respondent is an instrumentality of the Common-
wealth of Virg·inia, created by the General Assembly of Vir-
ginia by an Act approved December 18, 1936, and thereaft~r 
from time to time amended, known as ''Virginia Unemploy-
ment Compensation Act". 
That pursuant to the provisions of Section 7 (a) of said 
Act (Michie's Code, Section 1887 (99) (a)) this respondent 
did hold a hearing, mnke fiudings of fact and a determination 
with respect to whether said L. E. Collins, an employing unit, 
was an employer, and, as alleged in said petition, rendered 
a decision against said L. E. Collins, holding that he is an 
employer under said Act, and has been an employer since 
January 1, 194:l. 
As required by law, respondent files herewith all docu-
ments and papers and a transcript of all testimony 
page 5 r taken in the matter, together with its findings of 
· · fact and decision therein, all of which is duly cer1 
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tified and made a part of this answer, marked '' Exhibit U. 
C. C. No. 1". 
Respondent avers that under said Section 7(a) ''the find-
ings of the Commission as to the facts, if supported by the-
evidence and in the absence of fraud'' are conclusive and 
that the jurisdiction of this court is confined to questions of 
law. The evidence set forth in the transcript and exhibit 
filed herewith amply supports every finding of fact made by 
respondent. There is no claim of fraud whatever in the find-
ings of respondent, and, therefore, respondent avers that 
the findings of fact are conclusive as between petitioner and 
this respondent. 
Respondent further avers that the conclusions of" respond-
ent on all questions of law arising in the matter are correct 
and unassailable. 
Respondent denies the allegations set forth in paragraph~ 
(a), (b) and (c) of said petition. 
Respondent denies each and every alleg·a tion of the peti-
tion not hereinbefore admitted or denied. 
· And now, having fully answered said petition, respondent 
prays that said petition for review be dismissed, and that re-
spondent be hence dismissed with its reasonable cost~ in this 
behalf expended. 
UNEMPLOYMENT COMPENSATION 
COMMISSION OF VIRGINIA. 
By KENNETH C. PATTY, Counsel. 
KENNETH C. PATTY, 
Assistant Attorney General of Virginia, and, as such, 
Counsel for the Unemployment Compensation Com-
mission of Virginia. 
page 6 ~ CENTRAL O'B,FICE 
BR.O.AD-GRACE .ARCADE BUILDING 
RICHMOND, VIRGINIA 
August 18, 1942 
10 :00 o'clock, A. M. 
1 n Re the matter of: . 
Unemployment Compensation Commission 
v. 
L. E. Colli.ns 
Unemployment ·Comm. of Va. v. L. E. Collins. 27 
L. E. Golf.ins . 
. The above entitled matter came on for hearing, pursu~nt 
to the attached notice, at Richmond, Virginia, on August 18, · 
1942, at 10 :00 o'clock, A. :M., before the Unemployment Com-
pensation Commission, .John Q. Rhodes, Jr., Commissioner. 
Appearances: L. E. Collins-Represented by Bernard 
Mahon, Counsel. 
George T. Hester, Peerman Ayers-Witnesses. 
Unemployment Compensation Commission represented by 
Kenneth C. Patty, Assistant Attorney General. 
,J. I. IiJckford, Field Advisrr, Unemployment Compensation 
Commission. 
WitneAses sworn in : 
L. E. Collins, George T. H(lster, Peerman Ayers, J. I. Eck-
fol'd. 
pa~e 7 }- L E. COLLINS, 
after being· first duly sworn, was called bv Mr. 
Patty as an aclver~e witness.~ subject to the rules o{ cross 
examination. 
Examination by Mr. Patty: 
Q. Your name is L. E. Collins 1 
A. Yes, sir. 
Q. Do you live in Cm·oline County? 
A. Yes, sir. 
Q. Wliat business. are you engaged in, Mr. Collins t 
A. Farming. 
Q. How long ha-ve yon l1ecn engaged in the sawmill busi-
ness? 
A. To some extent for last twenty-five years. 
Q. How many sawmills are you operating at the present 
timeY 
A. Not any right now. They are shut down. 
Q. Do you own any sawmills Y 
A. One. Yes, sir. 
Q. Who is operating the sawmill that you ownY 
A .. Nobodv. · 
Q. In the -operation of your sawmills in the past, have you 
sawed timber owned by you, or have you sawed timber for 
other parties 7 
A. Well, nt. some times back I have sawed timber belonging· 
to other people, but mostly timber belonging to myself. 
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L. E. Collins. 
Q. During the last t111'ee 01· £our years, and especially since 
,January 1, 1940, have you operated a sawmill f 
A. Part of the time. 
Q. 1Iow many have you operated since January 1, 19407 
A. One. 
Q. When did you last operate n sawmill Y . 
A. I have not operated since the first of May. 
page 8 } Q. 1942? 
.A .• Yes. 
Q. Did you operate a sawmill in 1940? 
A. I operated first half of 1940-N o, it was last half of 
1940 and first half of 1941. 
Q. And the first half of 1942.? 
A. Yes, sir. 
Q. During· other halves of 1940, 1941, and 1942., who op· 
crated the sawmills f 
A. In 1940 I had two mills. My brother ran both of them 
and paid the taxes. The mills wns owned by me and I turned 
them over to him. I didn't h).lve anything- to do with them. 
Q. Is that b.rother C. C. Collin~? 
A. C. F. 
Q. He still operates it, I suppose f 
A. Yes, sir. 
Q. Now, after you sold to your brother in 1940, when did 
you resume operations? 
A. Sometime in August-September of that year. 
Q. How long- did you opetate after thaH 
A. Sometime in December. About sixteen weeks. 
Q. Did you sell out at that time? 
A. No, sir. 
Q. What happened? 
A. It just shut down and didn't run any more until some· 
time in tT anuary. 
Q. Well, then in January you resumed operations of the 
same sawmill Y 
·· A. Yes, sir. Not the same one, but a new one. 
Q. Same place? 
A. Different place. 
page 9 ~ Q. Same boundary of timber? 
· A. I was in some of nty own timber at that time, 
and bought a piece ·Of timber from DeJarnett. 
· ·Q. Do you remember exactly w11at date in January, 1941, 
you commenced operating again? · 
· ·Jf. ! don't remember. Somewhere latter part of month I 
Unemployment Co:hiin. of Va. v. L. E .. Collins. 29 
L. E. Collins. 
started the mill and never run it hut eight hours before I 
had a break down and' it was sometime before it was fixed up 
again. 
Q. When you discontinued operations of that mill how· did 
you dispose of it Y 
_Ii. I traded for the other one tl1at I got. 
Q. I mean did you cliscontinue cutting of the- timber, or did 
you make a contract with someone elsef 
A. I finished up where T ,vas. 
Q. Did you make a contract at that time with anyone else 
to operate the mill anywhere else? 
A. No, sir. 
Q .. vVhen did you make a contract. with Mr. HesterT 
A. About first of July, 1941. 
Q: Well, have you got a copy of that contractf 
.A! Yes, sir. 
:Mt Patty: ,vm you let me see it please 7 
Qi Is thi~ the contract? 
At Yes, sir. 
:Mr. Patty: Is this the original? Is that the only copy! 
~fr. Mahon: We would like to have the original back. 
Mr. Rl1odes: I suggest you file it and send the 
pa~e 10 ~ original back. Mark it '' Exhibit A''. 
Q. This contract states that you sold the sawmill to Mr. 
Hester for $1,500-$1.00 down and balance to be paid in equal 
pavments of $100 a month. Did he pay for the mill! . 
A~ He didn't pay but $100 at ocld times. He didn't go any 
further than that. 
q. After Mr. Hester bought the mill, or took it over under 
contract, did he continue to operate at the same place as you 
had been opera ting? 
A. He moved out of that place, in fact it was not the same 
place .. 
·· Q. When was this contract exec"Q.teg.? 
l\f r. Collins: You sav when was it madet 
Mr. Patty: Yes, sir: · · · ·· · 
A.. About first of July. i a.oh't think he went to operating-
for probably a month after that, but that was when the con-
tract was made. It might ha-ye qeen .a month or six weeks. 
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Q. He cut timber for you during the balance of yearf 
A. He cut what I sold him. 
Q. Yon sold him timber under this contract f 
A. Yes, sir. 
Q. I don't see anything in this contract about selling tim-
ber. 
Mr. Mahon: The second paragraph covers that Mr. Patty. 
Mr. Patty: The second paragraph says, "George 
page 11 t T. Hester agrees to pay P-ight dollars ($8) stump-
age for all timber c.ut. Said L. E. Collins agrees 
to pay twenty dollars ($20) for the lumber manufactured and 
put on the vard of F. E. Bowies or in the field near the mill 
as said L. E. Collins may direct.'' . 
Q. Was that the same boundary of timber that you had 
been cutting? 
A. It was on the same farm, but not the same piece of tim-
ber. It was on the other side. 
Q. You know Mr. tT ason I. Eckford, Representative of the 
Commission Y 
A. Yes, sir. 
Q. Has he been to see you and interviewed you in connec-
tion with this matter f 
A. Yes, sir. . 
Q. I wish you would examine this statement, which is a 
"Status Report'' form of the Unemployment Compensation 
Commission, dated June 23, 1942, and advise me whether or 
not that is your signature. 
Mr. Rhodes: I would sug·gest you show it to Mr. Mahon. 
("Status Report" handed to l\fr. :Mahon to be examined 
by him.) 
Mr. Mahon: Mr. Collins, can you read the gentleman's 
writing that is in that contract all rig·htY 
A. I think I can make out most of it. Some of the words 
I can't exactly get it. This is the same statement I came in 
here in regard to the next day. He is the same gentleman 
that came to my house, and when ho g·ot through I picked 
- it up., and as I recall, as soon as he was gone I 
page 12 r glanced over it and saw several things I did not 
know were in there. I went out and tried to over-
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take him, and I told ~rou tllere were several things in it that 
I did not recall him reading· out to me. 
Mr. Pattv: 
Q. You sig11ed that statement, did you 1 
A. Yes, sir. I sig'lled it. 
Mr. Rhodes: Diel you sign it after he read it to you? 
A. I don't remember. I think I did. I am positive there 
is part of it he clid!l 't read to me. 
]\fr. Patty: Mr. Mahon, we don't want that to g·o out. It 
will be a pa.rt of the record, marked '~Exhibit B''. 
Mr. Mahon: Is that vonr recoid f 
Mr. Pattv: We are ·lJuildin<r the record. I want it identi-
fied as part of the record of this hearing·. 
Q. After Mr. Hester took over under this contract that you-
filed here as Exhibit ''A'' what arrangement did vou have 
with him in respect to paying the payrolls of the p~ople em-
ployed at the sawmill? 
A. I didn't have anv arrang·ement with him. 
Q. Who kept Mr. HeBter 's l'E'COrds? 
A. He kept the time book himself. Whatever he wanted 
to keep, I reckon. 
page 13 ~ Q. Did yon ever see llis records? 
A. I might have seen them in a off-hand way. 
I have not seen his records. 
Mr. Rhodes: Diel he take over the same people that had 
been working· for you 1 
A. I reckon some of the same ones. I didn't l1ave anythin_g; 
to do with it. When I stopped running· it I called the crew 
and told them I had stonped running the mill, that I had 
nothing more to do with it. 
Mr. Patty: 
Q. ]\fr. Collins, do you 1~ecall that prior to 1940 you were 
a liable employer under the Unemployment Compensation 
Act and paiil taxes? Is that correct? 
A. Not since 1939. 
Q. I say, prior to 1940 you did pay the tax? 
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A. Up to 1937 .. 
Q. Did you have a conversation with Mr. Eckford as to the 
reasons why you made this contract with Mr. Hester. 
A. No. I didn't have any reason for doing it any more 
than I had been doing practically the same thing all my life. 
I either sell or lease to someone to operate. 
Q. Did you make the statement to Mr. Eckford that you 
didn't intend to operate as many as twenty weeks in any one 
year, and that you made this arrangement with Mr. Hester 
in order to avoid becoming a liable employer again for the 
unemployment tax 7 
A. No, I did not. I came in here ancl told you I didn't make 
that statement. 
page 14 ~ Q. You operated, however, in each year during 
1940, 1941, and 1942 less than twenty weeks Y 
A.. Yes, sir. 
Q. And, according to your reports :filed here, you operated 
from sixteen to eighteen weeks in each year. Now, isn't that 
a fact, that you have., to all intense purposes, continued in 
the same business subsequent to those sixteen and eighteen 
weeks~ except that you have made a contract with Mr. Hester 
whereby he became, in your opinion, the employer instead of 
you, operating· with the same perso~nel, in the same territory, 
and in the same kind of busin~ss T 
A. I had nothing to do with the sawmill whatever. 
Q. Why did you sell out at the encl of sixteen or eighteen 
weeks? 
A. Why did I sell out the other mills Y I will sell any of' 
tl1em if I can make a profit. 
Q. You are not in the business of buying and selling saw-
mills. 
A. I am in business to do anything I can make a dollar' 
out of. 
Q. You make your money ottt of lumber, and not buying 
and selling sawmills. 
A. I have made it both ways. 
Q. Have you bought another mill? 
A. I already liacl another one. I bought and kept the one 
I had. 
lVIr. R,bodes: Mr. Collins., that contract calls for the sale 
of this mill at $1,500. I understood you to say that Mr. Hester 
never paid you but $100 .. 
A. Yes, sir .. 
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page 15 } l\fr. R110des: Did 1\1:r. Hester get the money 
which you received from the sale of the mill Y 
A. I didn't sell for as much as I sold it to him. T!hat was 
in the contract, that I was to keep all money he paid me. 
Mr. Patty: 
Q. This contract was never recorded? 
A. No, sir. 
Q. You sold lumber manufactured by Mr. Hester to the 
same trade, ancl carried on the same kind of business with the 
same customers after he took it over as you had been doing 
before? 
A~ Some of it went to the same, hut mostly went to others. 
Q. Isn't it n fact that after Mr. Hester entered into this 
contract that you continued to operate in exactly the same 
wav· as vou did before? 
A.- I didn't operate. . 
Q. vVas Mr. Hester working for you at the time you made 
this contract? 
A~ He was foreman and saw filer. 
Q. He was still foreman afte.r he made the contractt 
A. I don't lmow. · 
Q. You told llim what to do? 
A. I never told him bnt what the contract said. 
Q. Who did he sell tlie timber to? 
A. He sold it to me. That was what the contract told him 
to do. 
Q.. He was not in the saw mill business, out trying to get 
customers on the lumbf:r market. but he had a contract to 
sell to you what yot1 wanted? · 
A. The contract called for just what he did. 
page 16} Q. Mr. Hester clidn't have any more rights af-
ter you made this contract tl1an before Y 
A. I suppose l1e did. He was operatii~.g on his own hook .. 
Q. Did ]1e run a bank accmmt? 
A. I don't 1mow. 
Q. How did you pay him t 
A. In money. 
Q. How often Y 
A. I pnid him-everytime l1e said he bad so much I paid 
him. 
Q. You paid him when Saturday crone and he had to pay 
the laborers f · 
A. No, sir .. 
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Q. You ·c1eny that f Dicln 't yon pay him according to his 
pa.yrollf· 
A. l paid him when he said he had so much lumber on the 
yard. 
Q. Well, why didn't you hold out the $100 per month on 
that sawmill? Mr. Hester was making a profit, wasn't heY 
A. I don't know. 
Q. "\Vere· you paying more than the payroll f 
A. I don't know. I didn't keep the payroll. 
Q. How much wap;es were you paying- Mr. Hester befo1~ef 
A. I don't remember. About 35c an hour, I think. 
Q. How mueh did he make after the contract was made Y 
A. I don't know. 
Q. You claim then that yon made a bona fide sale of your 
saw mill business to Mr. HestPrf 
A. I consider it a bona fide sale. 
Q. You didn't change your business in any way after you 
made this transaction with Mr. Hester, other than pay him 
what money he said he needed at certain intervals 1 
A. I paid him what he said he had lumber.. I 
page 17 ~ checked his lumber, and paid off every two or 
three weeks., whenever he said he needed money. 
Q. Didn't you tell him where to put the lumber after he 
sawed iU 
.A. It was all agreed in the contract. 
Q. I don't see anything· in this contract that says that. 
A. It is in there. 
]v.[r. Patty: Show me where it says anything like that. 
(Mr. Collins looked at the contract.) 
Mr. Patty: It says that you ag,ree to pay him, $20 for the 
lumber manufactured and put on the yard of F. E. Bowies, 
or in the field near the mill. Who is Jim Dudley¥ Is he 
here? Mr. Dudley is a witness to the contract-. 
.A. No. 
Q. \"'iThere is he? 
A. I don't know. 
Q. Is Ernest Middlebro.ok? 
A. I don't know where he is. 
Q. Were they sawmill hands t 
A. Yes, sir. 
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Q. Who wrote this contract? Did you f 
A. Yes, sir. 
Q. You didn't get a lawyer f 
A. I wrote it. 
Q. Do you know l\fr. Peerman Ayers? 
A. Yes, sir. 
page 18 ~ Q. Have you made a contr.act with himY 
A. Yes, sir. 
Q. Have you got a copy of that contract Y 
A. Yes, sir. 
(Contract handed to Mr. Patty.) 
Q. Is this the contract? 
A. Yes, sir. 
Mr. Patty: I want to put tJ1is in the record as Exhibit "0". 
Q. Under tllis contract :you rented a sawmill to l\fr. Ayers 
for 50c a thousand, rent to be paid weekly. ·what was Mr. 
Ayers doing· for you when you made this contract, which I 
see is dated May 2, 1942? 
A. He had been working around the mill. 
Q. Was h.e engaged in the lumber business before? 
A. I think so. 
Q. Has Mr. Hester ever clone it, 
A. I think so. 
Q. In that territorv? 
A. I think so. . 
Q. Has be ever run a sawmill before 1 
A. I don't know. 
Q. He is u pretty good sawmill foreman? 
A. I suppose so. 
Q. Has he had any experience in buying timber, manuf ac-
turin~: lumber, and hiring labor? 
A. He has been workin!r at it all his life. I should think 
he would have some e~perience~ 
page 19 ~ l\fr. Rhodes: How long lmd he been working for 
you before you made the contract? 
A. Back and forth he has been working-back in 1935 or 
1936, and then again in 1940. 
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Mr. Patty: 
Q. At 35c an honr? 
A. Not that much to start with. vVhen he stopped I think 
that was what he. was getting. 
Q. lvir. Peerman Ayers agrees to manufacture a certain 
tract of timber known as ''Palestine'' one mile southeast of 
Penola, estimated to be about 100,000 feet, delivery to be made 
at Penola, Virginia, for which he is to receive $12.00 per 
thousand. Is this the same sawmill involved that· you had 
with Mr. Hester! 
A.N~~~ . 
Q. Was Mr. Ayers foreman before you made this contractl 
.c\.. No., sir. 
Q. What kind of job did he have? 
A. Just worked around the mill. 
Q. Well, he is a, good saw mill man. Is he Y 
A. I think he is a g·ood sawmill man. 
Q. Does he saw or cut timber for anyone except you T 
A. Not while he is working· for me. 
Q.. A.t the time you made this contract how many weeks 
had you been engaged in operations in that boundary? 
A .. How many weeks? Seventeen weeks. 
Q. That was getting close to twenty weeks. You wanted 
to continue to operate-cut your timber during 1942. That 
is correct! 
page 20 ~ A. I wouldn't have made the contract if I hadn't. 
Q .. How did you pay bim f 
A. I paid him by the thousand. 
Q. Has he the same crew as you had? 
A. I don't know .. 
Q. Where did he get his helpers Y 
A. I don't know. 
Q. Have they ever worked for you? 
A. There aren't many up there that haven't worked for me 
at some time. 
]\fr. Rhodes: Were any working for yon at the time you 
made the contraet? 
A. Several were ,vorking for me. 
Ur. Pattv: 
Q. ·He ·is in about the same position as :Mr. Hester except 
he rented the mill, anc~ you sold the other. If you take the 
one back yon will take the other! · 
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.A. I just rent the mill 
Q. Has he paid you any rent! 
A. Yes., sir. 
Q. Who pays the labor f 
A. He pays it himself. 
Q. Who keeps his time books 7 
A. He keeps his own I reckon. I haYe nothing to do with 
it. 
Q. Have you given any instructions to Mr. Ayers as to 
bow you wanted him to operate this enterprise Y 
A. I clidn 't go in there. 
-page 21 ~ Q. Not at all t How of ten do you go into the 
woods to inspect these operations that are con-
ducted by Mr. Hester and Mr. Ayers? 
A. I don't go in there at all except to see that the Mn tract 
as carried out. 
Q. No instructions at all? 
A. No more than what the contract calls for. 
Q. Do you ever supervise and direct the loading of the 
lumber and cross ties on cars? 
A. I might have been around there, but didn't have any-
thing to do with the labor. 
Q. After you made the contracts with Mr. Hester and Mr . 
.Ayers you lost all interest except paying for the lumber. Af-
ter you made the contracts did you cut yourself from these 
two enterpri~es and took no interest? 
A. Yes. I saw that the contracts were carried out. 
Q. The contract didn't call for any specific amount to be 
delivered to vou, 
A. No., sir:· 
Q. Under this contract you couldn't require them to ·do 
4.lnything 7 
A. I don't lmow whether I could or not. 
Q. You were just paying· for wl1at 'they did ao. "That.is the 
way the contract is ·written. Suppose 1\rlr. Hester badn't eut 
anythin.g? 
A. I don't lmow what I would have done. 
Q. You would hav~ made l1im c1.rt it¥ 
A. I don't know. 
Q. Who told them wlrnt size timber to c1.1t, and what types 7 
A. He bad written .orders. 
Q. 'Who gave him the orders t 
page 22 } A. I gave l1im some when I made the contracts. 
Q. "They nidn 't do anything -exce_pt at yonr di-
1rectionf 
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A. They worked the mill according ~o their own wishes .. 
Q. They didn't c.ut anything except the kind you wanted f 
.A . .According· to the contract that is what they were sup-
posed to do. 
Q. You made the contracts just before twenty weeks came 
around-taxing time Y 
Q. I don't kno,w whether it was just before the twenty or 
after. 
, Q. Haye you filed any Sodal Security reports with the 
United States Governmentf 
A.. Yes, sir. 
Q. ):I~ve you got copies of them f 
- .A. I think I have. 
Q. ,vho made up the Social Security reports for Hesteri 
A. I think th.ey made them up at the office. 
Q. Federal office V 
A. Yes, sir. 
Q. Who paid the tax f 
A. He paid it, I reckon. 
Q. Have you ever paid Social Secµrity tax on anybody? 
A. Sure I have paid Social Sec.mity tf,lx. 
Q .. You claim that you sold outright to Mr. Hester the busi-
ne~s that you were operating. Is that correct? 
A. Not the one I was operating·. I sold out the Lane saw-
mill. The one I was operating was a Frick sawmill. 
Q. You operated the Lane saw mill in 1941, and the Frick 
sawmill in 1942. Is that correct Y 
A. No, sir. 
page 23 ~ Q. You made the contract in respect to the Lane 
sawmill in 1.941. 
A. I never operated it at all. 
Q. What were you doing? ,~Tho took over the workers at 
the time you had be.en operating at the time you entered into 
the contract with Hester?· 
A. ,Vhen I paid them off I told them I had no further use 
for them. 
Q. Did you tell them you had made a deal with Mr. Rested 
Did they go to work for him Y 
A. I don't know . 
. 9. You know who worked for him¥ 
A. You say so. 
Q. You know who wor_ked for him. You were up there most 
eve1~y.day. You know whether Mr. Hester employed the sam_e 
people that you employed. 
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· A. I don't know. I might huve known some who worked 
there. 
Q. You know every sawmill laborer that has ever worked 
in your woods, don't you? Is that a facH 
A. I might lmow everyone that has worked for me, but not 
on my premises. 
Q. You knew that when you called them in that they were 
going to continue to work for Hester. · 
A. I didn't know any such thing. 
Q. You didn't know it, but they did do·iU 
A. I don't know that. 
Q. Was Ayers working with Hester's crew? 
A. I don't know. 
Q. Ayers had worked for you hadn't he? 
A. Yes, sir. 
page 24 ~ Q. Did he work for yon in 1941 Y 
. A. No, sir. 
Q. When did he first work for yon? 
A. First of this vear. 
Q. All this timber cut by Hester, and by Ayers, and by 
yourself was done on your premises., wasn't it Y 
A. Not all of it cut bv mvself wasn't. 
Q. Wa8 the sawmill work" done by Rester and Ayers-was 
it done on your nlace 1 
A.. Yes, sir. -
Q. Done in timber owned by you t 
.A. Yes., sir. 
Q. And timber you had previously operated on your own 
book? 
A. The first piece Hester. had I had cut some of tba t prop-
erty, but piece Ayers had I had not cut that. 
Q. But it was on your place¥ 
A. I had just bought it a few weeks before he went in. I 
thought if I could get someone to do it while I was farming 
I would get it done. 
0 
Mr. Patty: I don't ]1ave anything else right now. Mr. 
Commissioner, do you want to ask him a.nything·Y 
Examination of Mr. Collins by Mr. Mahon: 
Q. Mr. Collins~ beginning back in .January 1, 1940, will you 
~tate what dates, as near as you can, and how many consecu-
tive weeks, and what persons operated your mill or mills 7 
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A. In 1940 I had two sawmills, at least at the 
page 25 ~ beginning· of the year 1 ha<l one, and in March I 
bought the second one. My brother was operating 
both of them, and paying the tax on both of them .. I just 
owned the mills and he operated them. In July I sold the 
laRt mill I bought-(Interrupted) 
Q. What kind was that? 
A. Frick sawmill-to my brother. Sometime in August I 
started the other one up-(Interrupted) 
Q. ·what kindY 
A. That was a Frick sawmill too.-and run that until the 
end of 1940. 
Q. How many weeks? 
A. I coulc1n't be positive, but I think about eig·hteen weeks. 
In 1941 I operated the same, in the same piece of timber., but 
I had traded for a new Frick mill, and operated that and a 
tract of timber I boug·ht. . 
Q. When did you begin that operation, and when did you 
end it? 
A. Christmas, and ended sometime in May, I think it was-
May or June. 
Q. How many weeks did that operation covert 
A. That was eitl1er seventeen or eighteen weeks. Not more 
than eig·hteen weeks. Then in tT uly 1941 Hester took over 
the mill. He open1 ted the mill the last of 1941. · 
(~ How many werks did that operation cover? 
A. I think tllat amounted to about eighteen weeks, either 
sixteen or eig·hteen. I wonkln 't be positive. The beginning 
of the year I operated tho mill myself. 
page· 26 ~ Q. vVbat year are you referring· to now? 
_If •. The same Frick mill. 
Q. vVhich year? 
A. 1942. Hester had been operating. I bought the Lane 
mill from Mclntyro. Beginning the first of the year I started 
operating· the Frick sawmill, the first of 1942, and operated 
until about the first of May. 
Q. How many weeks 0/ • 
A. I think that amounted to about seventeen weeks. Some-
time in tl1ere we didn't ope1rafe for a fow weeks. Then Ayers 
took that mill, and I houg:ht u mill at Palestine, and he cut 
abont J 00,000 feet. 
Q. 'When did he begin and when did he encl? How many 
weeks? 
A. Started about first of May and operated until first of 
July. 
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Q. How many weeks was that? 
A. lllip,'l1t weeks, I think it was. 
Q. Under this contract with George Hester, you sold him 
a new mill wl1ich you had not yourself theretofore operated Y 
A. N ,,. 1 bad not operated. 
Q. ·what timber did he cuU 
A. Piece of timber on the • * *. 
Q. Had you been cutting on that particular timber? 
A. Not in thi.~ particular place. 
Q. ·which mill did you lease to Ayers? 
A. The F1~jck sawmill. 
Q. And, that was the one that you had operated the first 
of 1942 vourself? · 
.. A. Yes. 
page 27 } Q. "\"\711at timber did Ayers cut? 
A. Small tract of timber on Palestine. 
Q. Had you theretofore cut any timber in that particular 
tract? 
A. No. 
Q. Do the contracts which you lmd with Hester., the con-
tract of sale, and the one which yon had with Ayers, cover 
fully and completely tl1is transaction with these two men t 
A. Yes. Q. \iVill you state just what the circumstances were of the 
making up and siQ.11ing .of the report. !fr. Eckford made up in 
vour presence? 
· A. He come to my house and I wns laying down. I had 
been sick for a clay or hvo. I heard somebody and went down, 
and he come on to the honsc, and I asked him in. He sat 
down ·and said he wanted to get a report as to what I was 
doing, and be sat clown, and I ,vent over it pleasingly with 
llim. When h(.) got through writing it-he wrote it once or 
twice, and said he ]md something wrong, and he finally said 
l1e· was through, and he read it over. Then when he got 
through I turned around and signed it without reading it. 
He got up and walked out and p:ot in his car. When I got 
back I read it over, and snw several things if he read them 
l1e read it in such a way that I didn't understand it. I got 
in the car and tried to find him, thinking I could overtake 
him, but couldn't. I got in the ear the next morning and came 
up liere and saw Mr: Patty, and told him I made the state-
ment, and I clidn 't understand it., and tha.t I was not willing 
fo1· it to i:;tand in that kind of shape. He went over it and copied 
:f.lnoiher one according to the way I understood it. They said 
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they would discard that other statement entireiy .. 
page 28 ~ Q. Did you knowing-ly at any time make any 
statement to :M:r. Eckford, or sign any statement 
to the effect that vou entered into the contracts with Hester 
and Ayers with the intent of avoiding the payment of your em-
ployment tax Y 
. A. I didn't understand. it that way. 
Q. Do you know how you were reported to the Commission 
for-under what circumstances-for your suggested viola-
tion? 
A. No~ sir. 
Wurtl1er Examination of Mr. Collins by Mr. Patty: 
Q. Mr. Collins, Mr. Eckford l~ft with you a copy of the 
statement that you signed, and that copy you brought down 
to the Commission and left a copy here Y 
.A. Yes, sir. 
Q. There isn't any question about the fact that the original 
you signed is the same as the copy he left with you Y 
.A. You ~ay there fan 't any question about it being the 
same? 
Q. You don't take the position tl1at the copy he left with 
you was not an exact copy of the one you signed Y 
A. I don't think so. I think it was the same paper, but l 
don't.think he read it exactly like it was. 
Mr. Mahon: I would be glad if the counsel for the Com-
monwealth would submit this as an exact copy. We will ac-
cept that. I would also-if Mr. Collins made another state-
ment-I would like that to be inserted in the record. 
Mr. Patty: Do ·you want to see the amended one he left 
here¥ 
(Amended status report handed to Mr. Mahon.) 
page 29 r Mr. Collins: I want to sav in fairness to the 
government, as far as anyone· knows I have never 
been any trouble ·in violating the law, and I don't mean to 
violate the law. I trv to live within the law. 
Mr. Patty: No one is trvin~· to accuse you. . It may be 
that you have mistnk~n it. That is the question here. T~is 
is the report you left with Mrs. Hancock .. subsequent to the 
time Mr. Eckford corrected the statement? 
A. I think so. 
(It was ordered that both Status Report forms be made a 
part of this record.) 
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a witness of lawful ap:e, nf ter being :first duly sworn, was 
called by Mr. Patty as au adverse witness, subject to the rules 
of cross examination. 
Examination by Mr. Patty: 
Q . .Mr. Hester, are you the j\fr. George T. Hester that ma.do 
a contract with M:r. Collins? 
A. Yes, sir. 
· Q. Had you ever been in the sawmi1I business prior to the 
' time vou made this contract t 
A. "No., sir. 
Q. The first time you eYer undertook to operate ~ sawmill 
bv vourself 7 
.. A. No., sir. I had operate.cl in North Carolina. 
Q. How.long ngo? 
A.. 1918. 
pa.ge 30 ~ Q. Y,ou hacl been working for Mr. Collins, l be-
lieve, up to the time von made this contract 7 
A. Yes, sir. · 
Q .• lust who started the nep;otiations between you and Mr. 
Collins as to this contract¥ 
A. Well, he kept on telling· me he wanted to shut down-he 
didn't have time to iook after it. I told him I would take a 
shot at it and lease it. 
Q. ,Vhat did you take o-ver from him 1 The same business 
that he had hadt 
A. Yes, sir. 
Q. You took over from him the Ra'Wmill, the laborers who 
worked at the sawmill? 
A. Part of them I took over, ancl after I took over part of 
them quit. 
Q. You were willing· to take them on? 
A. Yes, sir. Some quit and :finally came back. 
Q. Had you been paying the same wages f 
.A.. Practically, I think. · 
Q. Did you keep the records 1 
A. Yes, sir. 
Q. Did vou keep the time? 
A. Yes,· sir. 
Q. Have you got the time books here 1 
A. No, sir, haven't got the time books. 
Q. How did you keep the time? In a book? 
A. Kept it in a book. . 
Q. Do you know how to do that Y 
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A. I haven't got much education. 
page 31 ~ Q. How much? 
A. I'd say about grammar school. 
Q. ·who did you take your time books to T 
A. Fellow that worked at the mill. 
Q. Did you ever show them to Mr. Collins? 
A. He has seen them several different times. He would 
come in the shack where I kept them. 
Q. You didn't go oYer them with him! 
A. No. 
Q. What business did he have looking at your time books? 
It was your business f 
A. It was mv business. 
Q. He didn'{ have anything to do with running your busi-
ness? 
A. No. 
Q. You could do what you wanted toY 
A. No, I couldn't. 
Q. Who kept you from it? 
A. The contract kept me from it. 
Q. The contract doesn't say anything about it. It says 
you cut timber and get $20 a thouRand for it. 
A. Lots of times he would make nm go back and do it over. 
Q. Who? . 
A. Mr. Collins said I had to cut the timber clean. 
Q. Yes, sir! ·well, you sold your timber all to Mr. Collins, 
sold lumber, and he told you what to do with the tops to the 
trees and to clean up the woods. 
A. Yes., sir. 
Q. Did he tell you what size to cut? 
page 32 ~ A. He sent me an order. Lots of times I wouldn't' 
see him for a week. 
Q. You did see him on pay clays? 
A. When I wanted money I did. 
Q. You had ·enough money to pay the payroll. That is all 
you got from him Y 
A. I g·ot more than that. 
Q. What did you do with the other Y 
A. I paid him $100. 
Q. \Vby didn't you pay more? 
A. I couldn't make no money. 
Q. Did you make as much while· you were operating on this 
contract as ~rou did while you were working- for Mr. Collins ·f 
A. I could have made more., bnt I conldn 't keep a crew_ 
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Q. W'by? You hacl the same crew that Mr .. Collins had. 
A. No. 
Q. Who was your fo1:emanf 
A. I didn't have one. 
Q. You did the same work after you made the contract Y 
A. Yes, sir. 
Q. You still did the same thing? I thought you were the 
operator. You :filed saws and did just exactly the same thing 
as vou did before? 
.A. No, I didn't exactly. I was my O'Wn boss and done as I 
pleased. 
Q. If you were your own boss why did Mr. Collins make 
you cut certain timber 7 
A. It was according to the contract. 
page 33 r Q. Do you know Mr. Eckford? He came to se~ 
you and he discussed this matter with you. 
A. Yes, sir. 
Q. Did vou read the report? 
A. I read part of the thing. 
Q. And you signed the statement known as the ''Status Re-
l)ort" on ,June 23, 1942, that Mr. Eckford presented to you. 
Did he leave a copy ,vith you f 
A. I don't remember. Yes, he did. 
Q. He read it to you 1 
A. I won't sav he read it all. 
Q·. Did you know it states, ''I did not take over anybody's 
business or assets, but merely leased a sawmill from L. E. 
Collins, operated it for six months for myself, and then turned 
it back to him, an'd went back to work for him as an employee 
in January 1942'' f That is the statement yon signed. Is 
+hat your signature? 
A. Yes, sir. 
Q. You had a bunch of men up there that day loading ties, 
and Mr. Collins had been up there that day? 
A. Yes, sir, he had that morning. 
Q. And he told you to finish loading those ties T 
A. Tl1ey had to be londed so he eould g·et away. 
Q. Did he tell you what to do after you finished loading 
ties? 
.A. No, sir .. 
Q. He told you to start the sawmill 11~ 
A. I went back to the mill. 
Q. Wby., you told Mr. Eckford that Mr. Collins 
page 34 ~ told you to start the mi11 You never paid him and 
didn't intend to_ 
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.A. I paid him $100 .. 
Q. Never paid him any more? 
A. No I didn't pay any more.. He did take out so much 
at a time for the mill. That is· the way I paid the $100, and 
then he quit taking ont, and I qnit running the mill. 
Q. I thought you paid the $100 before you commenced .. This 
contract says you had paid $100 at the time you commenced. 
A·. I paid him $100 in c.ash. 
Q. You mean he took out another hundred T 
A. He didn't take out anv more. 
Q. You didn't ray him bt~t $100 in all? 
A. $100 was al t paid. 
Q. And you didn't pay him in cash 1 
A. I paid him lumber--same as cash. 
Q. You didn't lay down $100 the day yon signed the con-
tract i 
A. That was the money lie started me up with. 
Q. You gave it back to him Y 
A. He was to take it out by the thousand. 
Q. You don't pay 3:ny . taxes, do you, because you didn't 
take over Mr. Collins' bu smess? 
A. He said I didn't run the mill long enough. 
Q. Did he explain to . you that under the law that after 
three more weeks he would have to pay the taxes? 
A. He said twenty. 
Mr. Rhodes: How many weeks did you operate the mill? 
page 35 ~ A. Over sevehteeti, or maybe eighteen weeks. 
Mr. Rhodes : ,Vhy did yon stop 1 
.A. I couldn't get a erew. 
Mr. Rhodes : Did you finish the houhdary f 
.A. Yes, sir. 1 finished the yard, but r hadn't :finished the 
whole tract of timb~r. 
Mr. Patty: This Status Report shows that you operated 
eighteen weeks. 
(Hester's Status Report entered as part of this record as 
"Hester's Exhibit A") 
I 
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Examination of Mr. Hester bv Mr. Mahon: 
Q. Had :Mr. Co11ins operafod the mill whic]1 you bought 
from himf 
A. No, sir. I bought it before he had ever operated. 
Q. Had he cut the tract of timb<'rY 
A. On one side of the road, yes, sir. 
Q. Yon were cutting on the other side, on a new or old 
seU 
A. New set. 
Q. I believe you stated yon had different employees? 
A. Yes, sir. 
Q. You kept all your own records? 
A.. Yes, sir. 
Q. Who paid the employees? 
A. I did. 
Q. Yon said that l\fr. Collins requires you to ·cut certain 
log·s wl1iclt you cut. You hacl hong:llt the timber hadn't you? 
A. I liacl boug-ht it from him, but I had to cut it 
page 36 ~ clefln. Thnt was word of mouth. 
Q. Diel he hHve any connection or supervision 
after vou bom?·ht it? A.**• . 
Q. Did this contrnct l1Brf:: hctween ~rou and Mr. Collins cover 
fully and completPlv the a~n-ecment that you all had in re-
gard to the purchase of the timber f 
A. Except some of the trceR I left were too large and I 
went back and cut the tr~es. 
Q. That was natural for the owner of the timber to want 
vou to cut it clean Y 
· A. Yes, sir. 
Mr. Rhodes: I undr.rstood you to say wl1en Mr. Path,. 
asked you whether you took ov~r the people who were work-
ing for Mr. Collins, yon ~aid you did, and just now you said 
you had a different ~et of employees. 
A. I took over part of t.}:iem. 
Mr. Rhodes: Which is c.orrect? 
A. I had lots of different employees. 
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PEER.MAN AYERS0 
a witness of lawful ag·e, after being tirst duly sworn, wad 
called by Mr. Patty, as an adverse witness, subject to the 
rules of cross examination. 
ExaID:ination of Mr. Ayers by :M:r. Patty: 
Q. Is your name Peerrnan Ayers? 
A. Yes, sir. 
Q. Are you the Mr. Peerman Ayers that Mr. 
page 37 r Collins refers to as having made a contract with 
about a sawmill Y · 
A. Yes, sir. 
Q. Is this the contract that you executed Y 
A. Yes, sir. . 
Q. What have you been dQing prior to the time you entered 
into this contract? · 
A. Recently? 
Q. Yes. ·What kind of work! 
A. Sawmill. 
Q. Were · you foreman Y 
A. No, sir. 
Q. What kind of work Y 
A. Just a laborer. 
Q. Have you ever owned or rented a sawmill before this Y 
A. I had been foreman at the sawmill. 
Q. Whereabouts? 
A. M. D. Grey-Caroline County. 
Q. Well now, since you went into this c~ntract what have 
you been doing! You took over the ·business that Mr. Col-
lins had been operating¥ · 
A. Yes, sir. · 
Q. He fell out of the picture? 
A. Yes, sir. 
Q. Did he ever come up there f . 
A. He might come around sometimes. 
Q. You were c11tting his timber? 
A. Yes, sir. . . 
page 38 r Q. How far away is that place from where yon 
were working with Mr. Collins? 
A. Four or five miles. 
Q. This contract says that you· agreed to cut timber, and 
you did cut timber in accordance with Mr. Collins' instruc. 
tions Y Didn't he tell you what sizes to cut? 
A. No. 
Q. Did he tell you what kind" of lumber to cutf 
A. I had orders. 
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Pee·rman Ayers. 
Q. Who gives you the orders? 
A. The railrpad company, lots of them. 
Q. Who do you collect from-who pays you 1 
.A. Whoever I sell the timber to. Mr. ·Collins pays me so 
much. 
Q. You don't go out and seil the timber do you?· 
A. He just gives me so much. 
Q. You took over the same crew 7 
.A. No, sir. Just a few. 
Q. You don't claim to have bought, you just rent, 
A. Yes. 
Q. Have you paid him any rent? 
.A. Yes. 
Q. You don't know how much? 
.A. I have paid him every week. 
Q. How often does Mr. Collins come up to the mill? 
A. I don't know. He might come around once a week, or 
maybe two. . 
Q. How often do you have a pay-dayf 
A. Every week. 
page 39 } Q. You don't sell to anybody but Mr. Collins 7 
.A. He paid me so much to deliver it. 
Q. Do you pay your own labor Y 
A. Yes, sir. 
Q. How do you arrange about getting your payroll to pay 
your labor? 
· A. I generally always had it when payroll came around. 
·Q. Where . did you get it 7 
A. I worked for it. 
Q. Where else do you work T 
A. Now here. I have worked in places before. 
Q. You were cutting timber for Mr. Collins on his farm, 
and he is in the timber business t 
· A. I suppose so. 
Q. He is in the lumber business. He is recognized in that 
community as a man having· engaged in that type of business 
for years? 
· A. Yes, sir. 
Q. Mr. Ayers, how many weeks did you operate under 
that contract? 
A. Eight weeks. 
Q. Why did you stop Y 
A. Finished the piece or timber. 
Q. What are you doing nowY . , 
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· Peerman Ayers. George T. Hester. 
A. Nothing at present time. 
Q. Mr. Collins isn't sawmilling light now Y 
A. No, sir. 
Examination of Mr. Ayers by Mr. Mahon: 
Q. On what date did you start your sawmill operations Y 
A. First of May. 
page 40 ~ Q. Mr. Collins farms, you say. How many farms 
does he own¥ 
A. Several I know of. 
Q. Do you know how much land he has 1 
A. No, I couldn't tell you. It is a big acreage so far as 1 
know. 
Further Examination of Mr. Ayers by Mr. Patty: 
Q. How many men do you employ at this milU 
A. It is just like this, you might have two to go to work, 
or you might have a full crew. 
Q. How much was a full crew? 
A. Around sixteen or seventeen, probably more. 
Q. Did you work for Mr. Hester? 
A. No, sir. 
Mr. Patty: That is all. 
GEORGE T. HESTER 
was recalled for further examination. 
Mr. Patty: 
Q. How many did you workY 
A . .A!bout eighteen. Just about like Mr. Ayers said. 
Q. Yott had an average of at least eight, one day a weekT 
A. I don't know whether it averaged that-about that 1 
reckon. 
PEERMAN AYERS 
was recalled for further examination. 
Mr. Patty: 
Q. Mr. Ayers, did you have as many as eight at least one 
day a week? 
A. Yes, sir. I guess I did-around that-I am not posi-
tiv~ · 
Q. Very much doubt 1 
A. I guess not. 
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page 41 r JASON I. ECKF,ORD, 
a witness of lawful age, after being first duly 
sworn, was called by ·Mr. Patty. 
DIRECT EXAMINATION OF MR. ECKFORD. 
By Mr. Patty: 
Q. Are you Mr. Jason Eckford! 
A. Yes, sir. 
Q. Are you Field Adviser for the Unemployment Compen-
sation Commission? 
A. Yes, sir. 
Q. Employed by the Commission, your duties are to in-
vestigate-state what you do. 
A. The main function I serve is to investigate the liability 
of employers who are not already reporting and paying· the 
tax-the liability for the Virginia Unemployment ·Compen-
sation tax. 
Q. How much experience! 
A. I practically started with the Commission in April, 
1937. 
Q. Have you any idea approximately how many cases you 
have investigated for the Commission? 
A. I have never given it a ·great deal of thought. I would 
say several thousand anyway. 
Q. Did you make an investigation of the employment status 
of Mr. L. E. Collinsf 
A. I did. 
Q. And, also of Mr. Geo1;ge T. Hester? 
A. Yes, sir. 
Q. Did you have a discussion about this matter about June 
23, 1942, with Mr. Collins? 
A. Yes, sir, I did. 
Q. What statements did Mr. Collins make to you 
page 42 r that day concerning the liability-(Interrupted). 
Mr. Rhodes: You filed a statement made by l\Ir. Eckford. 
What are you undertaking to do f 
Mr. Patty: I asked Mr. ·Collins whether or not he made 
certain statements to Mr. Eckford and he denied it-(Inter-
rupted). 
(Brief off the record discussion held in connection with 
the Status Report which is a part of this record.) 
51 Supreme Court of Appeals of Virginia 
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Mr. Patty: 
Q. Did Mr. Collins make the statement to you that he tnade 
this arrangement with Mr. Hester for the purpose of avoid-
ing the payment of the tax T 
A. Yes, he did. l\ir. Collins had formerly been liable for 
the tax, and he paid the tax through the year 1937, and then 
he had suspended operations throughout 1938 and 1939. He 
began operating' ag·ain the latter part of 1940 for less than 
eighteen weeks. No one operated for him in that year. Then 
in 1941 he operated in the first two quarters-first six months 
of the year-for something less than twenty weeks-eighteen 
or sixteen, something of the sort, and then to avoid again 
becoming liable for Virginia Unemployment Compensation 
tax he '' leased was the word he used to me, a sawmill to 
Mr. Hester, who operated it during the latter half for less 
than twenty weeks. I understood from Mr. Collins that he 
continued to conduct his business as theretofore, but he did 
turn the sawmill over to Mr. Hester and operated it on the-
contract, I understood at so much per thousand 
page 43 ~ board feet, until the latter part of the year when 
he turned the mill back to Mr. Collins. Then, in 
1942 Mr. Collins again operated one of his mills, cut his own 
timber, for something a little less than twenty weeks, and 
then ag·ain stopped operating, and leased it to :Mr. Ayers 
for the same purpose. At the time I called on him, Mr. Col-
lins was quite frank about the matter in stating his intention 
of not having to pay this tax ag·ain. I d.on 't remember the 
exact details, or the conversation, but I remember something 
was said, not in so many words, but reference was made to 
the narrow margin of profit, and that any additional items 
of expense, such as this tax, would cut the profit down, and 
we talked on very friendly terms, and if I remember cor-
rectly, I said to him that if anyone could legally avoid pay-
ing the tax I didn't blame them. As to this statement incor-
porated in the Status Report, when I first called on Mr. Col-
lins I tried to get the facts in my head, and talked to him 
about ten or fifteen minutes until. I thought I bad the matter 
straig·htened out, and then sat down and wrote out the state-
ment, and I read it back. He said it was not right that I 
had gotten mixed up on the time. You will notice in this 
report there are two short lines inserted at the top of the 
note, with an arrow running down to 'the second line, where 
I revised the facts, and I read the revised note in its entirety 
back to Mr. Collins, and he said it was correct and sig·ned it. 
It is perfectly true that up here in the heading of the Re-
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port where spaces are provided for the name, type of or-
ganization, working hours per week, and all that sort of thing, 
I didn't read it to him except as I wrote it down. 
page 44 ~ His first name-" Edward" I wrote first, that is 
another thing I misunderstood, and each item by 
item I said over as I wrote it, but this note at the bottom; 
which is the explanatory matter in the report, I read it to 
him once, corrected it, and read it to him again, and upon his 
signifying that it was correct he signed it, and I took my 
departure. · 
Mr. Rhodes: Any more questions? 
, CROSS EXAM1NATI0N OF MR. ECKFORD. 
By Mr. :Mahon: . 
Q. Mr. Eckford, do you think it possible to get a full and 
eomplete picture of the operations of Mr. Collins for a period 
of two or three years on a statement as brief as this one Y 
A. That is a matter of opinion that I-am I called upon to 
answer or not J 
Mr. Rhodes: Just answer the question. 
A. I think it is not only possible., but it is actually a thumb 
nail sketch of his operations during those three years. 
Q. There are certain conditions under which a mill may 
be lawfully operated whereby the owner is not liable for the 
taxt 
A. .Again, a matter of opinion, but my a11swer would be 
"'Yes". 
Q. Did you hear Mr. Collins' statement on the witness stand 
of bis e-1!ort to get in touch with you to clarify the state-
ment which he had made to you. 
A. Yes, sir. Of course, this is voluntary, but my sole in-
terest in any of these investigations is to get at 
page 45} the facts. I am not paid to drag people under the 
Unemployment Act. I am just as well satisfied. 
when it turns out they .are not liable. 
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MR. COLLINS 
1·ecalled by Commissioner Rhodes. 
Mr. Rhodes: 
Q. In your dealings with both Mr. Hester and with Mr. 
Ayers, did you have any control over them at all other than 
what the contract specified Y 
A. I didn't have any control over them at all. I made the 
contracts with them, they took the mill and cut as they wanted 
to cut and delivered it to the railroad, or wherever it was 
to go. 
Q. Who g·ave them the orders f 
A. I had the orders to start with, -and when I made the 
contracts I gave them a list of what was to be cut. 
Q. Suppose the price had fallen, Mr. Collins, would you 
have authority to stop them from cutting? 
A. No, sir. I would have had to pay that price regard-
less. 
Mr. Mahon: 
Q. Mr. Collins, the operations between you and Hester and 
Ayers were divided into two parts, one the cutting of the tim-
ber, and the other was the sale. Is that correct? 
A. Yes, sir. 
Q. As far as the actual cutting of the timber was con-
cerned, did you have any control over that¥ 
.A.. Not at all. 
Mr. Patty: 
Q. Mr. Collins, Mr. Rhodes asked you a ques-
page 46 ~ tion back there, if the · price had fall en so you 
couldn't make a profit and didn't want to sell at 
that price, you could have disc·ontinued buying timber from 
Mr. Hester . 
.A.. No, sir. I could not as I had a contract. They had a 
perfect right to cut the timber. 
Q. The contract, of course, speaks for itself, and it doesn't 
say how long it is to be in existence . 
.A.. There is only a certa:in amount in that tract of timber, -
and I sized it up that there was no more than I could pay 
for. I did put a limit on the last piece. · 
Q. You were their customer Y 
A. Yes, I guess so. I was contracting with them. 
Q. They couldn't sell to anybody else¥ 
A. I don't reckon they could. 
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Q. They couldn't sell lumber to anybody else 7 
A. I think on several occasions Mr. Hester did sell some. 
There was nothing evei· said about it one way or the other. 
CERTIFICATE. 
THIS IS TO CERTIFY, that this is a true and accurate 
record of the proceedings had, and the exhibits filed, in hear-
ing before the Virginia Unemployment Compensation Com-
mission in the matter of: 
Unemployment Compensation Commission 
v. 
L. E. Collins 
held in Richmond, Virg-inia, on August 18, 1942, pursuant to 
the notice filed herewith, which proceedings were 
page 47 }- taken by me in shorthand and transcribed by me 
as herein appears. 
·witness my hand in Richmond, Virginia, August 22, 1942. 
EV ANGELINE EASTMAN, 
Hearing Reporter. 
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UNEMPLOYMENT CO~IPENSATION COMMISSION OJi' 
VIR,GINIA 
In the Matter of 
The Status Under the Unemployment Compensation 
Act of L. E. Collins. 
DETERMINATION UNDER SECTION 7 (a) OF THE 
ACT. 
NOTICE OF HEARING. 
TO L. E. COLLINS, 
Penola, Virginia. 
You are hereby notified that for the purpose of determin-
ing your status under the Unemployment Compensation Act 
of Virginia ('Section 2 and any other sections of said Act), 
and especially to determine whether or not at any time since 
December 31, 1940, you have been an employer within the 
meaning of that term as defined in said Unemployment Com.,. 
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pensation Act, th~ Unemployment Compensation Commission 
of Virginia has directed that a heating be held under Sectio~ 
7 (a) of the Act before said Commission on the 18th day of 
August, 1942, at 10 :00 o'clock, A. M~, in Room 320, Broad-
Grace Arcade Building, Richniond, Virginia. If said hear-
, ing· is not concluded on that day it will be continued from 
time to time until said hearing is concluded. 
You are directed to appear at said hearing and to produce 
at said hearing all contracts entered into or in effect at any 
time after December 31, 1940, between yourself ai1d any other 
person, and especially contracts between yourself and George 
'rhomas Hester and Peerman Ayres, pertaining to sawmilling, 
timber cutting·, logging, and all phases of the timber and lum-
ber. business; a list of all individuals who have performed 
any service for yo~ since December 31, 1940, including those 
whom you believe to be independent contractors, as well as 
the employees of such individuals who are claimed to be in-
dependent contractors; and to be prepared to furnish any 
evidence essential and relevant to a determination of the 
status of yourself at all times since December 31, 1940, un-
der the provisions of the said Act. 
Given under my hand this the 17th day of July, 1942. 
(Signed) JNO. Q. RHODES, JR., 
JNO. Q. RHODES, Commissione1·; 
Une~ployment Compensation Commission of Va. 
This notice was today mailed to Mr. L. E. Collins. 
July 20, 1942. 
(Signed) MARY K. CH.A.ISA. 
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COfY 
This contract made at Penola, Virginia, this first day of 
July, 1941, between L. E. Collins of first part apci. George T. 
Hester of.second part. First, L. E. Collins does sell to Ge·orge 
T. Hester one Lane sawmill complete with o:q.e International 
powe1: unit for the sum of fifteen hµndred dollars ($1,500) 
of wh~ch _one hundred dollars ($100) cash is paid, balance to 
be paid ~n equal payments of one hundred dollars ($100) 
a month until paid with six per cent (6%) interest; said L. E. 
Collins is to retain title of s~me in event said George T. Hes-
ter fails to pay for the mill or keep up the payments after 
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six months the mill shall be returned to said L. E. Collins 
witho-µt cost to him whateyer. Any money having beeµ· paid 
shall be kept. · 
Said George . T. Hester agrees to pay eight dollars ( $8) 
stumpage for all timber cut. Said L. E. Collins agrees to 
· pay twenty dollars ($20) for the lumber ~anufacttired and 
put on the yard qf F. E. Bowies or in the field near the mill 
as ~aid L. E. Collins may direct~ 
Witness: 
( 1Sig·ned) L. E. COLLINS 
(Si~ed) GEORGE T. HES.TE& 
(Signed) JIM DUDLEY 
(Signed) .~V~RETT. MIDD~EBROOK 
E~:lII:aIT ' '~ '' '." 
COPY 
UNEMPLOYMENT COMPEN.SATION OOMMISSION O:h, 
. VIRGINIA ... 
Broacl-Grace Arcade Building·, Richmonq., Virgiµi~ 
Do Not Write in This Space 
Registration No ........... · .... . 
Status ...................... . 
Examined by .................• 
Verified by .................... . 
REPORT TO DETERMINE LIABILITY UNDER THE 
. VIRGINIA UNEMPLOYMENT COMPENSATION 
. ACT 
This report must ~e made whether or not the employing· 
unit reported on is liable under the said act, and s~ould be 
typed, or printed with pen and ink, and signed by the owner, 
a p~rtner, an officer some other duly authorized person. 
Answer ALL questions, if only by "none n, "s~me'' or the 
like. · 
l. Firm Name: L. E. Collins 
2. t:ndfoat'e Type of Organization: 
· · ·Corporation ... Date Incorporated .................. . 
:partners4ip .... Date Partnership f9rmed .......... . 
Other Indiv. Date first had employees in Virginia 
Before 1936 
S8 Snpre~e Court of .Appeals of Virginia 
3. If business is not incorporated, give names and addresses 
of a11 persons owning an interest in the ,business : 
( Give full name of each individual, e.g., John Jacob Jones) 
Lewis Edgar Collins, Penola, Va . 
.. . . . . . .. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . .. . . . . . 
. . ...................... . 
· 4: · Vi~gi~i~ ~-d~;s·s·: ·: : : . · ....................... Caroline 
(Street and Number, or Rural Route) (Post Office) (County) 
5. If Out of State firm, give Out of State address: None 
6. To which address shall report forms be mailed t Same 
N runes of Of :ficers 
7. If incorporated, when are officers None Pres . 




How many unpaid corporate offi-
cers f .•.........•.••....•....•..• 
8. Scheduled full-time working hours .................. . 
per week 40 
9. Check below the items which are descriptive of the nature 
of your business. 
[) '"Wholesale 
[] Retail 
[] Wholesale and Retail 
[] Administrative Office 




[] Holding Company 
[] Insurance 
[x] Manufacturing 
[] Mining or Quarrying 
[] Profession 




Fully describe type of business below, g1vmg products 
mined or quarried, manufactured or traded in; what par-
ticular type of contracting, transportation, communication, 
utilities, finance, insurance, service or profession; with in-
surance carrier, agent or broker, or real estate owner-dealer, 
agent or broker; and whether service is lodging, eating and 
drinking·, personal, bus111ess, employment, automobile repair, 
repairs other than automobile, agricultural or animal, thea-
tre, amusement other than theatre or other service . 
. Rough lumber (,Sawmill) 
10. In how many different calendar weeks during each of 
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pet.foriµing· services fo1~ yon for some portion of a day 




Year Weeks Yea<r W~eks Year Weeks 
1938 0 1940 16 1942 18}* 
1939 0 1941 17 or 18 1943 
'· ! • ' - ; • . ' ) .. . 1" . ' . ' (NOTE:.. (1) .All officers of a corpor~tion, ~performing ,setv-
I . 
ices I_ there.for, are employees, whether or not re-
, - munerated. . ' ' : . 
((2) .All effi;ployees engag·~q. in casual :labor· are ic<mnted. 
{ 3) .All helpers engaged by your: employees, w.ith youl· 
actual or constructive knowledge, are counted as your 
· ·.: employees. . 1· · 11 
( 4) lA:.11 employees of ,non-diable contractors or sµbcon-
tractors engaged by you to perform sefvice in the 
usuab~oomse of your business are counted as your 
employees.) 
( 
11. (1) How many·eiiiployees do you have in Virginia at the 
(2) 
present time? O · · l::'··,, :~ : . . 
How many employees do·ybu have in inter;.sfate em-
p1oyment t 0 
: ' . ' 
(~ver) 
'" I 1 . .,, .... 
·• · WJ paid the 11ax throiigh 1937 and then shift down. the mill 
ana-Iate1· obtainecl· term1rration of coverate. The' ihiil was not 
operated by me in~ 1938 ·or· 193~ but was sold to :d. F. Col-
liHs WHO ·operated it ari:a paid the ta:x. ' I then got a 
new 'mill and began operating same· in August, 1~40, operat-
i:n'g for 16 weeks with 8 or hiore eiilployeeef (hi 1940 and 17 or 
18·weeks in the first 2 quarters of 1941). Thei1 to avoid again 
coming under the Va. U. C. Act I leased the mill on Jrihe 1, 
1941; to Geo. T. Hester; who operated sartl;e under .co~tract 
for 'me; cutting my timber at so much p,e1; thQttsiUid feet, the 
contract providing that lie could -buy. tlie. mill at al} agreed 
price in c_ertain agreed installments per thousand feet cut. 
At tlie end of the yea:r he had iibt made· anything· or paid any-
thing on the mill and turned it back to me. This yeai:, 1942, 
I operated 18 weeks witli, 8 or niore in· the 1st ano 2nd 1/4's 
of 1942, and then leased it, on a contract similar tb last year's 
contract with Hester, to Penman Ayres, Penola, Va., who 
will complete this year's sawing in July. 
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12. (a) Have you, during the period covered in Questions 10 
and 11, had any individuals working for you on a com-
mission basis (salesmen and the like) who are not in-
cluded in the count of your employees because you claim 
such persons are independent contractors Y No 
(b) Any such individuals in exempt employment (ag-
riculture, domestic, members of fnnuly}? Yes 
If answer is "yes", state number of individuals affected 
and nature of employment O to 6 farm hands 
. . . . . . . . . . . . . . . . . . . . . . . . . ........................ . 
. . . . . . . . . . . . . . . . . . . . ............................. . 
13. (1) If you are not liable under the Virginia Unemploy-
ment Compensation Act, do you wish to have your work-
ers participate in the benefits thereof by your voluntarily _ 
electing to pay the tax? (Yes or No) No . 
(2) If you are liable under tlie Virginia Unemployment 
Compensation Act, do you have any employees engaged in 
exempt services; or whose services you would like to 
localize in Virginia and · thereby report thei.'r entire 
earnings to · this State, by your volu;ntarily electing to 
cover them under the Virg·inia LawY No : 
14. List below, the names and addresses of contraotors and 
subcontractors who, since January 1, 1937, were em-
ployed by you for the performance of any part of your 
usual business in the State of Virginia. If you have op-
erated as a subcontractor in the State of Virginia, list 
below general contractors by whom you were engaged. 
15. ( 1) Was business acquired or type of organization 
changed since January 1, 19377 (Yes or No) No 
(2) If so, give date of acquisition or change, and name 
and present address of predecessor. · / 
. . . . . . . . . . . . . . . . . . . . ............................ ~ 
16. What, if any, other businesses are owned or controlled bv 
the same interests as this business f "' 
Name ......... ·· ...•......... Address ............... . 
Na~e None, except farming Address ................ : 
Name .•..........•........... Address .. ·. -. ........... . 
17. By what, if any, other concern or individual is this busi-! 
ness owned or controlled? 1 
Name None Address .......... _. ..... . 
18. What, ir any, other· businesses does this concern own or 
control? . 
Name ........................ Address .........•...... · 
N a~e None .Address ............. · .. . 
Name .......... ~ ....... ., .... Address ...............•. 
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19. List below, all branches of your business in the State 
of Virginia. 
Name. . . . . . . . . .. . . . .. . • .. . . . . . Address ............•... 
Name None Address .......•....•... 
Name. . . . . . . . . . . .. . . . • . . . . . . Address ............•... 
Date June 23., 1942 
(Signed) L. E. COLLINS 
By Owner. 
List below names and addresses of eaeh contractor or 
subcontractor referred to in question 14, stating period cov-
ered in the performance of each contract, and number of 
individuals working on each such contract. If operated as 
.a subcontractor, list general contractors by whom engaged. 
(If space is not sufficient, use separate page for additional 
names.) 
Number of 
Name Address Period Employees 
. . . . . . . . . . . . . . . . .. ............ . 
. . . . . . . . . . . . . . . . . ........... . 
• e e •• • e e .. • e I .... e e • e e •• • • e •• e • 
. . . . . . . . . . . . . . . . . .......... . 
(This space for .additional information called for by this 
report form, for wbich there is insufficient space on the re-
port blank itself.) 
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COPY 
CONTRACT BETWEEN L. E. COLLINS FIRST PART 
AND PEER.MAN AJERS . .SEOOND PART 
This contract made this 2 day of May 1942 between L. E. 
Collins of first part and Pee.rman Ayers of second part. Said 
L. E. Collins does agree to rent one Frick .Sawmill -oomplete 
to Peerman Ayers for the sum of fifty cents ($.50) per thou-
sand ; said rent to be paid weekly. 
Said Peer~an Ayers agrees to cut, fell, manufacture and 
deliver that certain tract of timber known as Palestine one 
mile southaa~t of Penola, .estimated to be about one hUll-
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dred thousand f.eei · delivery to be made at Penola, Vfr~inia, 
:for which heJ.s to ~eceive twelve dollars ($12) per thousand. 
Tliis contract does not apply to any other timber. 
. . -
( Sjg·ned) L .. _E . .COLLINS __ 
(.Signed) PEERMAN A. YERS 
(Signed) OWEN AYERS ·-
(Signed) LOYD CHINA.ULT 
page 52 ~ iiirnsTER/S EXHIBIT ''A''. 
copy 
hkEMPLOYMEN; CO~ENSA-.TION COMMIBSiON. 0~ 
. VIRGINIA 
Broad-Grnce .A~cad~ Buiiding: Richmond, Virginia 
· .. Do N~t,.-Write i~ This Space . 
Registration No .................... . 
S taj;mb !.' t \ .lJ .: • • • • • •. • • • • • • • • ; • 
~xaminetl by .................. . 
Ve1'ifietl:--by . . . . . . . . . . . . . · · · ·· "" .. · 
E 
RERORT TO DETERMINE LIA"BILITY UNDER THE 
VIRGINIA UNEMPLOYMENT COMPENSATION 
ACT 
•·This report must be'·made whether or not the employll;lg 
unit reportecl on is liable under the said act, and should he 
type4, or- ·printed with~pen and ink,· arid· signed by tlie owner, 
a partner, an officer· or soi:nE3 ~ oth~r duly ··authorized' ;persohll: 
Answer A.LL questions, if only by "none'', "same" or the 
like. 
( . ' ' ( ...... ·, ' .. 
1. Firm Name: Geo. T. Hestern · 
2. Indicate Type of Organi~ation: · ~ . . . . . 
(J'orporatit,>h ..... Date Incorpora.ted ......• ; •........ 
Partner~hip ..... Date Partnership f orined ..... _ ...... . 
Other lndiv. Date first had employees in Vir.ginia 
June i., 1941. 
3. If_ hq.siness is not incorporB;ted1 give names ~and addresses 
of all persbns owning an intei~est in the business : 
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(Give full name of each individual, e.g., John Jacob Jones) 
George Thomas Hester, Penola, Va. 
4. Virginia address : .Same Caroline 
(Street and Number, or Rural Route) (Post Office) (County) 
5. If Out of State firm, give Out of State address: None 
6. To which address shall report forms be mailed 1 Same 
7. If incorporated, when are officers 
paid? None 
How many unpaid corporate offi-
cers t ....................... . 
Names of Officers 
.............. Pres. 
None V. Pres. 
.............. Secv . 
. . . . . . . . . . . . . Trea"'s. 
8. Scheduled full-time working hours .................. . 
per week 40 
9. Check below the items which are descriptive of the nature 
of your business. 
[] Wholesale [] Insurance 
[] Retail [x] Manufacturing 
[] Wholesale and Retail [] Mining or Quarrying 
[] Administrative Office [] Profession 
[] Auxiliary Unit [] Real Estate 
[] Contracting [] Service (see below) 
[] Communication [] Trade 
[] Finance [] Transportation 
[] Holding Company [] Utilities 
Fully describe type of business below, giving products 
mined or quarried, manufactured or traded in; what par-
ticular type of contracting·, transportation, communication, 
utilities, finance, insurance, service or profession; with in-
surance carrier, agent or hroker, or real estate owner-dealer, 
agent or broker; and whether service is lodging, eating and 
drinking, personal, business, employment, automobile repair, 
repairs other than automobile, agricultural or animal, thea-
tre, amusement other than theatre or other service. 
R-0ug·h lumber (Sawmill) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .......................... . 
10. In how many different calendar weeks during each of 
the following years did you have eight or more workers 
performing services for you for some portion of a day 
in the State of Virginia? 
Year Weeks · Year Weeks Year Weeks Year Weeks 
1936 0 1938 0 1940 0 1942 o, * 
1937 o 1939 o· 1941 18 1943 J 
64 
(NOTE: 
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(1) All officers of a corporation, performing serv-
ices therefor, are employees, whether or not re-
munerated. 
(2) All . employees engaged in casual labor a1·e 
counted. 
(3) All helpers engaged by your employees, with 
your actual or constructive knowledge, a1·e 
counted as your employees. 
(4) All employees of non-liable contractors or sub-
contractors engaged by you to perform service 
in the usual course of your business are counted 
as your employees.) 
11. (1) How many employees do you have in Virginia at the 
present time Y 0 
(2) How many employees do you have in inter-state, em-
ployment! 0 
(over) 
:fill did not take over anybody's business or assets, but 
merely leased a sawmill from L. E. Collins, operated it for 
6 months for myself and then turned it back to him and 
went back to work for him as an employee in January, 1942. 
12. (a) Have you, during the period covered in Questions 
10 and 11, had any individuals working for you on a com-
mission basis ( salesmen and the like) who are not in-
cluded in the count of your employees ,because you claim 
such pe1·sons are independent contractors? No 
{b) Any such individuals in exempt employment ( agri-
culture, domestic, members of family) Y No 
If answer is· "yes", state number of individuals affected 
and nature of employment / 
. . . . . . . . . . ........................................ . 
. . . . . . . . . . ....................................... . 
13. (1) If you are not liable under the Virginia Unemploy-
ment Compensation Act, do you wish to have your work-
ers participate in the benefits thereof by your voluntarily 
electing to pay the tax f . (Yes or No) No 
(2) If you are liable under .the. Virginia Unemployment 
Compensation Act, do you have any employees engag·ed 
in exempt services ; or whose services yon would like to 
localize in Virginia and thereby report their entire earn-. 
ings to this State, by your voluntarily electing· to cover 
them under the Virginia Law? No 
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14. List below, the names and addresses of contractors and 
subcontractors who, since January 1, 1~37, were em-
ployed by you for the. performance of. any part of .your 
usual business in the State of Virginia. If you. have op-
erated as a subcontractor in . the State of Virginia, list 
below general contractors. by whom you were .engaged. 
15. (1) Was business acquired or type of organization 
changed since January 1, 19377 (Yes or No) Yes 
(2) If so, give date of acquisition or change, and name 
and present ~ddress of predecessor. 
June 1, 1941. (New business. See note on other 
. side.) 
16. What, if any, other businesses are owned or controlled 
by. the . same interests as this ·business Y 
Name .. " ........•............. Address ..........•...• 
Name None Address ............... . 
Name . . . . . . . . . . • . . . . . . . . . . . . . Address . . . . . . . . . . ....• 
17. By. what, if any, other concern or individual is this busi-
ness owned or controlled f 
Name None Address .............. . 
18. What, if any, other businesses does this concern own or 
control? 
Name ........................ Address ................. . 
Name None . Address .............. . 
Name ........................ Address .............. . 
19. List below, all branches of your business in the State 
of Virginia. 
Name. . .. . . . .. . . . . . . .. . . . . . . . . . . Address .............. . 
Name None Address .............. . 
Name ........................ Address .............. . 
Date June .2~ 1942. 
(Signed) GEORGE T. HESTER 
By Owner 
List below names and addresses of each contractor or sub-
eontractor referred to in question 14, staiing period covered 
in the performance of each contract, and number of indi· 
viduals working on each such contract; If operated as -a 
subcontractor., list general contractors by whom engaged. 
(If space is not· sufficient, use separate page for additional 
names.) 
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Name , Address Period 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... . 
. . . . . . . . . . . . . . . . . .. . . ,• ... • . ... . . . . .. ...... . 
. . . . . . . . . . . . .. . .. . . .•. . . .. . . . . . . . . . . ...... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... . 
Number of 
Employees 
(This ~pace for additional information called for by this 
report form, for which there is insufficient space on the re-
port blank itself.) 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . . . . . . . . ..................................... . 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . •, . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . .. . . . . . . ..................................... . 
. . . . . . . . . . . . . .. ~ . . ..................................... . 
. . . . . . . . . . . . . . . . . . .................................... . 
. . . . . . . . . . . . . . . . . . . ~ .................................. . 
. . . . . . . . . . . . . . . . . . .................................... . 
page 63 ~ COPY 
UNEMPLOYMENT COMPENSATION C0Ml\H8SION OF 
VIRGINIA 
Broad-Grace Arcade Building, Richmond, Virginia 
Do Not Write in This .Space 
Registration No ............... . 
Status ..................... . 
Examined by ................. . 
Verified by ................... . 
CORRECTED STATUS REPORT 
REPORT TO DETERMINE LIABILITY UNDER THE 
VIRGINIA UNEMPLOYMENT COMPENS.ATION 
ACT 
(CORRECTING REPORT OBTAINED BY MR. 
ECKFORD) 
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. This report must be made whether or not the employing 
unit reported on is liable under the said act, and should be 
typed, or printed with pen and ink, and signed by the owner, 
a partner, an officer or some other duly authorized person . 
.Answer, .A.LL questions, if only by ''none'', ''same'' or the 
like. 
1. Firm -Name: L. E. Collins 
2. Indicate Type of Organization : 
Corporation ..... Date Incorporated .............. . 
. Partnership ..... Date Partnership formed ........ . 
Other Individual Date first had employees in Virginia 
Before 36 
3. If business is not incorporated, give names and addresses 
of all persons ownino· an interest in the business: 
(Give full name of each individual, e.g., John Jacob Jones) 
Lewis Edgar Collins ..................... . 
4. Virginia address: .......... Peno la, Virginia (Caroline) 
(Street and Number, or Rural Route) (Post Office) (County) 
5. If Out of State firm, give Out of State address: ....... . 
6. To which address shall report forms be mailed Y Same 
Names of Officerf.l 
7. If incorporated, when are officers .............. Pres. 
paid f None ............ V. Pres. 
How many unpaid corporate offi- None Secy. 
cers Y None ............. Treas. 
8. 1Scheduled full-time working hours .................. . 
per week 40 
9. Check below the items which are descriptive of the nature 
of your business. 
[] Wholesale 
[] Retail 
[] Wholesale and Retail 
[] .Administrative Office 




[] Holding Company 
[] Insurance 
[] Manufacturing 
D Mining· or Quarrying [ J Profession 
[] Real Estate 




Fully describe type of business helow, g1vmg products 
mined or quarried, manufactured or traded in; what par-
ticular type of contracting, transportation, communication, 
utilities, finance, insurance, service or profession; with in-
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surance carrier; agent or broker, or real estate owner-dealer, 
agent or broker; and whether service is lodging, eating and 
drinking, pe1·sonal, business, employment, automobile repair, 
repairs other than automobile, agricultural or animal, thea· 
tre, amusement other than theatre or other service. 
Rough Lumber (Sawmill) .. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .......................... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ........................... . 
10. In how many different calendar weeks during each_ of 
tJ}e f 9Uowing years did you have eight or more workers 
performing services for you for some por~ion of a day 




Weeks Year Weeks Year Weeks Year Weeks 
1938 1940 16 1942 18 
1939 --- 1941 17 or 18 1943 
(NOTE: (1) .All officers of a corporation, performing serv-
ices therefor, are employees, whether or not re-
munerated. 
(2) .All employees engaged in casual labor are 
counted. 
( 3) All helpers engaged by your employees, with 
your_ actual or constructive knowledge, are 
counted as your employees. 
· (4) All employees .of non-liable contractors or sub-
contractors engaged by you to perform service 
in the usual course of your business are counted 
as youi.· employees.) 
11 .. (1) How many employees do you have in Virginia at the 
present time? 0 
(2) How many employees do you have in inter-state em-
ployment! 0 
(over) 
12. (a) Have you, during the period covered in Questions 
10 and 11, had any individuals working for you on a com-
mission basis (salesmen and the like) who are- not in-
cluded in the count of your e~ployees because you 'Claim 
such persons are independent contractors T ••••• · •••••• : ~ 
. . . . . . . . . . ........................................ . 
(b) Any such individuals in exempt employment (agri-· 
culture. domestic, members of family) Y · Yes · . 
If -answer is "yes", state number of individuals affe·cted 
and nature of employment 6 farm hands 
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13. (1) If you are not liable under the Virginia Unemploy-
ment Compensation Act, do you wish to have your work-
ers participate in the benefits thereof by your voluntarily 
electing to pay the taxY. (Yes or No) .. No . 
( 2) If you are liable under the Virginia .U nemploym.ent 
Oompens~tion Act, do you have any employees engaged 
in exempt services; or whose services you would like to 
localize in Virginia and thereby report their entire earn-
ings. to this. State, by. your voluntarily electing to -0over 
. them.under. the.Virginia Law?. No .. 
14. List. below, the names and addresses of. ccmtraotors and 
subcontractors who, since "January 1, 1937, were employed 
by you for the performance of any part o~ your usual 
busines~ in·tlie State· of Virginia. If you have operated 
.as a subcontractor in the ,State of Virginia, list below 
general contractors by whom you were engaged. 
15 .. (1) Was business acquired or type of organization 
changed since January 1, 1937¥ (Yes or No) No 
( 2) If so, give date of acquisition or change, and name 
and present address of predecessor ............. . 
. . . . . . . . .......................................... .. 
16. What, if any, other businesses are owned or controlled by 
the same interests as this business? 
Name . . . . . . . . . . . . . . . . . . . . . . . Address . . . . . . . . . . . . . ..• 
Name None except farming Address ............... ~ 
Name ...... · ................. Address ............. · .. ~ 
17. By what, if any, other concern or individual is this busi-
ness owned or controlled T 
Name ........................ Address ...............• 
18. What, if any, other businesses does. this concern own or 
control! 
Name ....................... Address ............... .. 
Name None Address ............... . 
Name . . . . . . . . . . . . . . . . . . . . . . . Address ........ · .......• 
19. List below, all branches of your business in the State of 
Virginia. . 
Name ....................... Address ................ . 
Name None Address ...............• 
·Name ......... ~ .......•...... .Address ................ . 
Date .............. 19 ... . 
(Signed) . L. E. COLLINS 
By .......................... . 
List below names and addresses of each contractor or· sub-
contractor referred to in question 14, stating period covered 
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.in the perfonil.ance of ~ach contract, and number of indi-
viduals wor){ing on. each su~h contract. If operated as a sub-
coutra~tor·, · list general contractors by whom engaged. (If 
space is not sufficient, use separate page for additional 
names.) 
. . Number of 
Name Address Period Employees 
(This space for additional information called for by this 
report form, for which there is insufficient space on the re- · 
port blank itself.) 
I was an employer under the law to January 1, 1940, at 
which time I was terminated. I did not operate at all in 
1938 or 39. I sold a mill to C. F. Collins who operated in 
his o~ right. In August, 1940, I :bought another mill and 
operated for 16 weeks with 8 employees in 1940. I. continued 
to operate to June 1, 41, with eight employees for only 17 
or 18 wks. in 41. On June 1, 41, I sold this mill to George 
T. Hester and he operated same in his name, cutting timber 
for me on contract basis so much per thousand. In 1942 I 
operated a mill for 18 wks. with 8 employees. Beginning 
of 3rd qt. 1942 I turned mill over to Penman Ayres, Penola, 
Va. who has operated since that date. He contracts to cut 
my timber. 
page 54 } Virginia : 
. In the Unemployment Compensation Commission. 
In the matter of 
L. E. Collins. 
PROCEEDINGS UNDER SECTION 7(a) OF THE ACT. 
STATEMENT OF THE CASE. 
This is a proceeding under Section 7 (a) of the Virginia 
Unemployment Compensation Act to determine the status 
·under said Act of L. E. Collins. 
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The evidence, all taken before the Commissioner, consists 
of certain exhibits and the testimony of four witnesses, three 
of whom were put on hy the Attorney General as adverse 
witnesses, subject to the rules of cross examination. The 
fourth witness was a representativ~ of the Commission who 
had contacted Collins with respect to his liability. 
Summarizing the record as a whole, it appears that Col-
lins was an employer prior to 1940, and was released from 
liability as of January 1, 1940. His liability was established 
on account of his employment record in the business of manu-
facturing and marketing lumber from timber owned by him. 
The evidence reveals that Collins resumed his lumber busi-
ness during the year 1940 but did not employ as many as 
eight individuals for the statutory period of twenty weeks 
durino· that year. 
In the year 1941, and prior to July first, ·Collins continued 
the operation of his lumber business for a period of seven-
teen or eighteen weeks, and during each week bad 
page 55 ~ eight or more individuals in his employment. As 
of July first, Collins entered into the following· 
ag-reement with one George T. Hester, which is in words a11d 
figures as follows : 
'' This contract made at Penola, Virginia, this first day of 
July, 1941, between ·L. E. Collins of :first part and George 
T. Hester of second part. First, L. E. Collins does sell to 
George T. Hester one Lane sawmill complete with one Inter-
national power unit for the sum of fifteen hundred dollars 
($1,500) of which one hundred dollars. ($100) cash is paid, 
balance to be paid in equal payments of one hundred dollars 
($100) a month until paid with six per cent ( 6%) interest; 
said L. E. Collins is to retain title of same in event said 
George T. Hester fails to pay for the mill or keep up the 
payments after six months the mill shall be returned to said 
L. E. Collins without cost to him whatever. Any money 
having been paid shall be kept. 
Said George T. Hester agTees to pay eight dollars ($8) 
stumpag·e for all timber cut. Said L. E. Collins agrees to 
pay twenty dollars ($20) for the lumber manufactured and 
put on the yard of F. E. Bowies or in the field near the mill 
as said L. E. Collins may direct." 
Operating under this contract Hester manufactured lumber 
from timber owned by and located on the lands of Collins, 
during which time Hester employed or utilized the services 
of eight or more individuals in each week for approximately 
six months. Hester, prior to the contractual arrang·ement 
Supreme Court of Appeals of Virgfoia 
with Collins, had been in the employment of Collins as a fore~ 
man and sawfiler at a varying wage scale but not in excess 
of 35c per hour. 
The arrangement with Hester was ended the latter part 
of 1941, and Collins again reverted to his accustomed method 
of doing business and operated his lumber ~business, independ~ 
ently of contractual arrangement with a second party, for a 
period of eig·hteen weeks, at which time he entered into a con-
tract with one Pearman Ayers, which is as follows : 
page 56 ~ ''This contract made this 2 day of May 1942 be-
tween L. E. Collins of first part and Peerman 
Ayers of second part. Said L. E. Collins does agree to rent 
one Frick Sawmill complete to Peerman Ayers for the sum 
of fifty cents ($.50) per thousand; said rent to be paid 
weekly. 
,Said Peerman Ayers agrees to cut, fell, manufacture and 
deliver that certain tract of timber known as Palestine one 
mile southeast of Penola, estimated to be about one hundred 
thousand feet; delivery to be made at Peno la, Virginia, for 
which he is to receive twelve .dollars ($12) per thousand. 
This contract does not apply to any other timber.'' 
Ayers operated under his. contract during the balance of 
1942, or anyway until recently, employing or utilizing the 
services of eight or more individuals during each week. Col-
lins had employed eig·ht or more men during the eig·hteen 
weeks preceding the arrangement with Ayers. Mr. Ayers, 
prior to the contract, had 1been an employee of Collins. 
FINDINGS OF FACT. 
Based on the evidence as outlined above, and the other 
evidence in the record and not specifically reviewed, I find the 
following· facts are established: 
1. Collins was not an employer during the year 1940. 
2. The contracts between Hester and -Collins and Ayers 
and Collins were agreements by Hester and Ayers to perform 
services for Collins. 
3. The services performed by Hester and Ayers under the 
contr&cts were exclusively for Collins and at the direction 
and under the actual control of Collins; Collins has failed 
to show that such services were not pursuant to his direction 
nor free from his control. 
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4. The services performed by Hester and Ayers were not 
outside the usual course of Collins' business, it being clearly 
esta!blished that he is engaged in the business of manufac-
turing and marketing lumber. 
5. The services performed by Hester and Ayers 
pag·e 57 } were not performed outside all the places of busi-
ness of Collins, but were. actually performed at 
his places of business. 
6. Neither Hester nor Ayers, in the performance of the 
.services under such contracts, were engaged in an independ-
ently established· business.· -Their services were actually lim-
ited and c·o·nfined to Collins, he being the master of the situa-
tion and the only source of income to Hester and .A.yers. Col~ 
lins was th~ir sole customer, the contracts having so pro-
vided. 
OONCLUSIONS OF LAW. 
Section_2(j) (1) of the Act is as follows: 
'' 'Employment' means any service performed prior to 
.January :first, nineteen hundred and forty, which was employ-
ment as defined in this section prior to such date, and, subject 
to the other provisions of this subsection, service performed 
.after December thirty-first, ni~eteen hundred and thirty-nine, · 
including service in interstate commerce, performed for re-
muneration or under any contract of hire, written or oral, ex-
press or implied.'' 
Under· the foregoing· section all service constitutes em-
ploym~nt. 
It has been earnestly urged by counsel for Collins that 
Hester and Ayers did not perform services, but that the re-
lationship between them and Collins was that of vendor and 
vendee only. Of course service is an element of the trans-
action when a seller makes a sale to a purchaser. The vendor-
vendee relationship is a detached association-usually com-
plete in one transaction, such as a mercantile transaction be-
tween a merchant and his customer. In the two cases under 
,consideration here there was a continuing· business transac-
tion, to the exclusion of all other· activities and persons. It 
was an arrangement whereby Collins said to these two men 
in effect-you fake my equipment and men and cut, log, saw 
my timber as instructed by me, deliver the finished product 
and I will pay you a specified amount. That, on 
page 58 ~ the part of Hester and Ayers, constituted serviee 
for Collins. 
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Section 2(j){6)(A) and (B) of the Act is as follows: 
'' Services performed by an individual for remuneration 
shall be deemed to be employment subject to this act unless~ 
(A) such individual has been.and will continue to be free 
from control or direction over the performance of such serv-
ices, both under his contract .of service and in fact; and 
(B} such service is either outside the usual course of the 
business for which such service is performed, or that such 
service is performed outside of all the places of business of 
the enterprise for which such service is performed; or such 
individual, in the performance of such service, is engaged in 
an independently established trade, occupation, profession 
or business.'' 
The Virginia Supreme Court in the recent case of Life and 
Casualty Insurance Cornpany of Vir.qinia, 178 Va. 57, 16 S. 
E. (2) H61, in interpreting the foreg·oing provision held that 
the burden is on the employing unit to show that services do 
not constitute employment. This burden, in my opinion, 
Collins has failed to carry. The evidence, used as a basis 
for the :findings of fact, in my opinion not only discloses a 
complete failure to carry such :burden, but, on the other hand, 
actually discloses affirmatively that Hester and Ayers were 
in the employment of Collins. They were producing for Col-
lins in accordance with his plan of operations. Under the 
last sentence of Section 2 (h) of the .Act, the helpers of Hester 
and Ayers would likewise be in the employment of Collins. 
This provision is as follows: 
'' Each individual employed to perform or to assist in per-
forming the work of any agent or employee of an employing 
unit shall be deemed to be employed by such em-
page 59 ~ ploying unit for all the purposes of this act, 
whether such individual was hired or paid di-
rectly by such employing unit or by such agent or employee, 
provided the employing unit had actual or constructive knowl-
edge of such work.'' 
DECISION. 
Based on the facts and the law, it is the judgment of the 
Commission that L. E. Collins was an employer during the 
year 1941 a-nd eontinues to be an employer during the year 
1942; that during 1941 Hester and the individuals employed 
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by him to assist him in the performance of his contract with 
Collins were in the employment of said Collins; that during 
1942 Pearman Ayers and the individuals engaged by him to 
assist in the performance of his contract with Collins were 
in the employment of said Collins; that said -Collins had eight 
or more individuals in his employment for at least twenty 
different weeks during each of the years 1941 and 1942; that 
the said L. E. Collins be, and he is hereby, ordered and di-
rected to file payroll reports and pay the contributions as-
sessable ag·ainst him on account of the individuals in his em-
ployment during the years 1941 and 1942, and in every re-
spect comply with all the laws, rules and regulations pertain-
ing to employing units adjudged and determined to be em-
ployers under the Virginia Unemployment Compensation 
Act. 
This order is entered on this, the 1st day of October, 1942. 
JNO. Q. RHODES, JR., 
Commissioner. 
page 60 } Virginia : 
In the Unemployment Compensation Commission of Virginia. 
In the Matter of 
L. E. Collins. 
I, Jno. Q. Rhodes, Jr., Commissioner of the Unemployment 
Compensation Commission of Virginia, certify that the at-
tached record is a true and complete copy of all the pro-
ceedings had in the above matter before the Unemployment 
Compensation Commission of Virginia. 
Given under my hand this 6th day of November, 1942. 
page 61 } Virginia: 
Signed JNO. Q. RHODES, JR., 
JNO. Q. RHODES, ,JR., 
Commissioner. 
In the Law and Equity Court of the City of Richmond, 
Part Two: 
L; E. Collins 
'V. 
Unemployment Compensation Commission of Virginia. 
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MEMORANDUM BY THE COURT. 
L. E. Collins is here complaining of a finding of fact and 
ruling of the Unemp.loyment Compensation Com.miss.ion of 
Virginia made the first day of October, 1942, pursuant to the 
provisions of Section 7 (a) of the Virginia Unemployment 
Compensation Act, as amended. This Act is found in Code 
1942 Section 1887 (93) et seq. . 
This appeal was in due time and in con.f ormity with the 
law. . 
Section 7 (a) provides that in any judicial review, '' the 
findings of the Commission as to facts, if supported by the 
ev:idence, and in the absence of fraud, shall be conclusive, and 
the jurisdiction of the said Court shall be confined to ques-
tions of law''. To state it otherwise, the powers of the Court 
in this Appeal are limite.d to such powers as the Court could 
have over the verdict of a jury. 
The Commission made 6 tin dings of fact, set forth in the 
6 paragraphs, numbers 1 to 6, both inclusive. With number 
1 we are no longer concerned because it is in Collins' favor. 
Findings numbers 2 to 6, both inclusive, are challenged 1by 
Collins as not being :findings of fact, but conclusions of law. 
If this be correct, they are reviewable by this Court. A re-
view of the evidence is necessary. The evidence 
page 62 ~ relates to the dealing·s of Collins with two dif-
ferent men. One of them is George T. Hester, in 
the year 1941; and the other is Peerman Ayres, in the year 
1942. The evidence relating· to the dealings with George T. 
Hester will first be reviewed. 
L. E. Collins has for many years been engaged in farming 
and in the sawmill business in Caroline County, Virginia, at 
times sawing and manufacturing timber owned by others, but 
mostly his own timber. In January, 1941, he started operat-
ing· a new sawmill on some timber of his· own and some bought 
from one DeJ arnett. He :finished cutting on that location 
about :May, 1941, and then made a deal with Georg·e T. Hester 
which was in writing, in words and figures as follows: 
This contract made at Penola, Virginia, this first day of 
July 1941 between L. E. Collins of first part and Georg~ T. 
Hester of second part First, L. E. Collins does sell to 
Georg·e T. Hester one Lane sawmill complete with one In-
ternational power unit for the sum of fifteen hundred dollars 
($1500) of which one hundred dollars ($100) cash is paid, 
balance to be paid in equal payments of one hundred dol-
lars ($100) a month until paid with six per cent (6%) in-
terest; said L. E. Collins is to retain title of same in event 
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said George T. Hester fails to pay .for the mill or keep up 
t.he payments after si.x months .. tpe, I,llill shall be returned to 
said L. E·. Collins without cost to him ·whateyer. Any money 
having been paid shall be kept. . ·. 
Said George T. Hester agrees to pay eight dollars ($8) 
stumpage for all timber cut. Said L. E. Collins agrees to 
pay twenty dollars ( $20) for the lumber manufactured and 
put on the year of F. E. Bnwies or in the· field near the mill 
as said L. E. Collins may direct. 
Witness: 
(Signed) L. K COLLINS 
(Signed) GEORGE T. HESTER 
(Sig·ned) JIM DUDLEY 
(,Signed) EVER,ETT MIDDLEBROOK 
Of the purchase price aforesaid, Hester only 
llage 63} paid $100 at odd times. Hester moved the saw-
mill from that location to another· part of the Col-
lins farm and began cutting about one month later on a dif-
ferent piece of timber. At the time of making the deal afore-
.said with Hester, Collins had only operated 18 weeks, in the 
calendar year of 1941. Collins and Hester both testified that · 
they had no arrangement a~ to paying the payroll of the opera-
tors of the mill. Hester kept his own records and Collins had· 
nothing more to do with the mill and the performance of the 
operators. After making the foregoing deal, Collins called his 
men tog·ether and informed them he had nothing more to do 
with the mill. Hester employed some, if not all, of the same 
force. When asked why he sold his mill, Collins replied he 
would sell anything if he could make a profit-that he was in 
business to anything he could make a dollar out of. Hester tes-
tified Collins told him he wanted to shut down the min be-
icause he didn't have time to look after it. Collins em-
phatically denies he operated the mill or controlled the men 
after be sold to Hester. In tbis, Hester confirms him. Prior 
to this deal, Hester had been foreman for Collins. Collins 
testified that the only money he paid Hester after this deal 
was for the manufacture of timber. H;e clrnck~d the lumber, 
:paid Hester every two or three weeks. · 
Jason Eckford, Field Advisor for the Unemployment Com-
-pen~ation Commission, was introduced by the Attdrney-Gen-
eral and testified. He said he investigated the dealings of 
({Jollins ·and made a report, which is filed as an exhibit. Said 
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report was signed by Collins, who cl.aimed that 
page 64 r Eckford did not read it properly and Collins 
. signed an amended report, both of which are ex-
hibits. In the original report, Eckford has Collins saying 
this: 
"Then to avoid again coming under the Va. U. C. Act I 
leased the mill on June the :first to George T. Hester." 
Eckford, in his deposition, further says Collins told him,. 
"he made this an·angeme~t with Mr. Hester for the purpose 
of avoiding payment of the tax". Further testifying, Eck-
ford said Collins told him that ''to avoid again becoming 
liable for Virginia Unemployment Compensation Tax, he 
'leased' was the word he used to me, a sawmill to Mr. Hes-
ter, who operated it''. 
The evidence relating to the deal with Peerman is that tho 
arrang·ement was in writing·. It is Exhibit "C" and read~ 
as follows: 
. . 
CONTRACT BETvVEEN L. E. COLLINS FIRST PART 
AND PEERMAN AYERS .SECOND PART. 
This contract made this 2 day of May · 1942 between L. 
E. Collins of first part and Peerman Ayers of second part. 
Said L. E. Collins does agree to rent one Frick Sawmill com-
plete to Peerman Ayers for the sum of :fifty cents ( $.50) per 
thousand; said rent to be paid weekly. 
Said Peerman Ayers agrees to cut, fell, manufacture and 
deliver that certain tract of timber known as Palestine on~ 
mile southeast of Penola, estimated to be about one hundred 
thousand :feet; delivery to be made at Penola, Virginia, for 
which he is to receive twelve dollars ($12) per thousand. 
This contract does not apply to any other timber. 
(,Signed) L. E. COLLINS 
(Signed) PEERMAN AYERIS 
(Signed) .OWEN AYERS 
(Signed) LOYD CHINAULT 
This writing purported to be a lease of a saw-
. page 65 l ~ill for which Ayers was to pay rent weekly at 
the rate of fifty cents per thousand feet cut and 
tnanuf actured on a certain tract known as Palestine, esti-
mated to c.ontain about 100,000 feet, and Collins was to pay 
Ayers $12 per thousand feet for manufacturing the timber 
Unemployment Comm. of Va. v. L. ·E. Collins. 79 
into lumber. Ayers prior to this had been working around 
the mill for Collins, who says he was a pretty good sawmill 
foreman and had been working at this all his life. Collins 
didn't know whether Peerman Ayers had the same crew that 
he, Collins, had formerly employed. He says Ayers paid his 
own labor and kept his own books, that he, Collins, had noth-
ing to do with it, that he g·ave no instructions other than 
what the contract called for and had nothing to do with the 
labor. He, Collins, gave written orders to Ayers as to the 
size of the timber to cut but Ayers and his men worked the 
mill according to their own wishes. · Collins had never cut 
any of the tract of timber that Ayers was working on-had 
boug·ht it only a few weeks before-he wanted to get some-
?ne to manufacture this timber while he, Collins, was farm-
mg. . 
. Under the Virginia Unemployment Compensation Act, em-
ployment seems to mean any service performed for remunera-
tion, with certain exceptions. The exceptions relevant to the 
issues in this case are in paragraph 6, sub-sections (a) and 
(b), which read : 
'' ( 6) Services performed by an individual for remunera-
tion shall be deemed to be employment subject to this Act, 
unless: 
"(a) such individual had been and will continue to be free 
from control or direction over the performance of suck serv-
ices, both under his contract of service and in fact; 
page 66 ~ and 
'' (b) such service is either outside the usual 
course of the business for which such service is performed~ 
or that such service is performed outside of all the places of 
business of the enterprise for which such service is per-
formed, or such individual, in the performance of such ·serv-
ice is engaged in an independently established trade, occupa-
tion, profession or business.'' (Italics supplied.) 
The burden of showing Collins was an ''employer'' rested 
upon the Commonwealth. The burden of showing that Col-
lins came within any exception to the definition of "employer" 
rested upon Collins. 
Collins had the right at any time to cease his operations 
as an employer, divesting himself of all control over the 
services of the employee. But he could not under the guise 
of a fraudulent writing- retain control without being an em-
ployer. The issue is: Were these writings fraudulent and 
80 Supreme Court of Appeals of Virginia 
Collins, Hester and Ayers engaged in a fraudulent scheme? 
The two writings in evidence, namely, the sale to George T. 
Hester and the lease to Peerman Ayers were not assailed, 
that is, there was no attack upon their genuineness. The con-
struction of these two written instruments is a question of 
law for the Court and any ambiguity or obscurity may be 
aided by parol testimony. As executed by the parties there-
to, under the parol evidence rule, neither party could, by 
parol evidence, contradict, alter or modify their terms and 
to this extent they were binding upon those who executed 
these contracts and enforceable by and between them. This 
does not mean that the State could not show that these in-
struments were a fraud and a deceit and were a subterfuge 
and that the real contract between the parties was otherwise. 
These papers must be given by the Court a proper 
page 67 ~ leg·al .interpretation unless it is shown that theJ 
were frauds. This burden was upon the State. 
Time and again the Courts have said that fr~ud must be 
clearlr, charged, is never presumed, and must be established 
by evidence that is clear, cogent and convincing. See Union 
Trust Corporation v. FU,gate, 172 Va., at p. 89. · 
There is no such evidence of fraud in this case .. The Com-
mission has in effect ignored the true meaning of these writ-
ings and the effect of its conclusions is to hold these writings 
as fraudulent, based only on inferences from facts, when 
from those same facts the opposite inference might as readily 
have been drawn. 
The Court interprets these instruments in the light of all 
evidence tending to clear up any ambiguity or obscurity, to 
be in one instance, art outright sale to George T. Hester, and 
in the other an outright lease to Peerman Ayers. The Court 
is further of the opinion that under these instruments, Col-
lins could only control results and that he had no right nor 
did he in effect exercise a control of the per/ ormance of any. 
services. It is customary and usual for. a man giving an 
order for manufactured timber to specify the sizes he wants 
and is likewise a business custom in selli~g stumpage to re-
quire the tops and laps of the felled trees to be cleared and 
to insist that in cutting over a tract all sizeable trees shall 
be cut, but as said above, this is not controlling the perform-
ance, it is only controlling .a result, contracted for. 
Both Hester and Ayers were at liberty to cut and manu-
facture timber belonging to others with the mills that, under 
th~ir respective written contracts, they had abso-
pag·e 68 ~ lute control over. These contracts empowered 
them respectively to engage in independently es-
tablished businesses. 
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The Court is of the opinion that in the '' :findings of fact'' 
so desig·nated by the Commission in its opinion, those num-
bered 2 to 6 inclusive were either conclusions of law or :find-
ings of fact without evidence to support them. The Court 
is therefore of the opinion that the order of the Commission 
should be reversed and that L. E. Collins be relieved from 
filing payroll reports and paying contributions that might be 
otherwise assessable against him under the Act for the years 
1941 and 19'42. 
FRANK T. SUTTON, JR. 
Feb. 10th, 1943. 
pag·e 69 ~ And now at this day, to-wit: At a Law and 
Equity Court of the City of Richmond, Part Two, 
held the 12th day of April, 1943. 
On motion of the petitioner by counsel and with the con-
sent of the respondent by counsel, paragraph (a) of the pe-
tition f~r review is hereby amended to read as follows: 
"(a) That the Unemployment Compensation Commission 
of Virgini~ erred in finding that the contracts between Hes-
ter and Collins and Ayers and Collins were agreements by . 
Hester and Ayers to perform services for Collins; and'' 
This cause thereupon ,came on this day to be· heard upon 
the petition for review of L. E. Collins filed herein by leave 
of court on the 31st day of October, 1942; upon the answer 
of the Unemployment Compensation Commission of Virginia 
to said petition and Exhibit U. C. C. No. 1, which includes 
all the documents and papers and a transcript of all the tes-
timony taken in this cause before the said Commission, to-
gether with its. :findings of fact and decision therein, all of 
which were filed by 1eave of Court on. the 6th day of No-
vember, 1942, to whicb said answer the petitioner replied 
:generally, and was aJWled by counsel. 
On consideratiol!l wbereof the Court, for reasons set forth 
in the memorandlllll by the Court dated February 10, 1943, 
which is by reference hereby made a part of this decree, be-
ing of the opinion that L. E~ Collins was not, during either 
of the years 1941 or 1942, an employer within the 
page 70 } meaning of that term as used in the Virginia Un-
employment Compensation Act, and that he should 
not be required to file payroll reports and pay contributions 
that might be otherwise assessa,ble against him under the Act 
f 9r said rears, doth adjudge, order and decree that the order 
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of the Unemployment Compensation Commission of Virginia 
entered on the 1st day of October, 1942, ordering and direct-
ing the petitioner, L. E. Collins, to file payroll reports and 
pay the contributions assessable ag·ainst him on account of 
the individuals in his employment during the years 1941 and 
1942 and in every respect comply with all the laws, rules and 
regaulations pertaining to employing units adjudged and de-
termined to be employers under the Virginia Unemployment 
Compensation Act, be and the same is hereby reversed, and 
that judgement be entered herein for the petitioner, L. E. 
Collins. To all of the foregoing the Unemployment Com-
pensation Commission of Virginia by counsel excepted. 
And it appearing that nothin&" furtl1er remains to be done 
in this cause, the same is herel}y stricken from the docket 
and the papers ordered to be filed with the ended causes of 
this Court. 
:MEMORANDUM: Respondent feeling itself aggrieved 
by the action of the Court in entering the foregoing decree 
and indicating its intention to apply to the Supreme Court 
of Appeals of Virginia, or one of the judges thereof in vaca-
tion, for an appeal from the foregoing decree, it is further 
adjudged, ordered and decreed that this decree shall be sus-
pended for a period of ninety days from this date. · 
page 71 ~ I, Luther Libby, Clerk of the Law and Equity 
Court of the City of Richmond, Part Two, do 
hereby certify that the foregoing is a true transcript of the 
record in the cause wherein L. E. Collins is plaintiff and Un-
employment Compensation Commission of Virginia is de-
fendant, and that the plaintiff had due notice of the intention 
of the defendant to apply for such transcript. 
Witness my hand this 24th day of April, 1943. 
LUTHER LIBBY, 
Clerk of the Law and Equity -Court of the 
City of Richmond, Part Two. 
Fee for Record $25.00. 
A Copy-Teste : 
:M. B. WATTS, C. C. 
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